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Dear Mr, Wilson:

\

This will acknowledge receipt of your letter of HNay

&5th, 1948i in which you request an opinion of this de-
o

partment,

ur letter, omitting caption and signature, is

as follows;

”

" 1 respectfully request the opinion of your
office on the following:

A, the husband of B, is arrested and convict-
oi under the prouaim of Section 4420, Laws
Missouri, 1947, He receives a jall sentence,

is released, and thereafter, without good cause
fails and refuses to provide adequate food amnd
clothing for his small children. May another
prosecution be carried to a conviction, or

double jeopardy?"

For a solution to this problem, the provisions of
Section 4420, laws of Missourii 1947, must be exanined.

This statute prescribes the fo

lowing;

" If any men shall, without good cause, fail,
neglect of refuse to provide adequate food.
clothing, lodging, medical or surgical atten=-
tion for such wife; or if any man or woman °
shall, without good cause, fail, neglect or
refuse to provide adequate food, clothing,
lodging, medical or surgical attenthon for his
or her child or children, born in or out of
wedlock, under the age of sixteen years, or if
any other person having the legal care or cus-
tody of such minor child, shall without good
cause, fail, refuse or neglect to provide
adequate food, clothing, medieal or
surgical attestion for such child, whether or

conviction for some offense on another day, and
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not, in either such case such child or children
by reason of such failure, neglect or refusal
shall actually suffer physical or material want
or destitution; or if any man shall leave the
Svate of Missourl and shall take up his abode
in so.e other state, and shall leave his wife,
child or children, in the iState of Missouri, and
shall, without just cause or excuse, fail neglect
or refuse to provide said wife child or ehild~-
ren, with adequate food, clot.h{ng, lodging, medi-
cal or surgical attention, then such person shall
be deemed gullty of a misdemeanor; and it shall
be no defense to such charge that some person or
organization other than tie defendant has furn-
ished food, clothing, lodzing, medical or sur-
gical attention for said wife, child or child-
ren and he or she shall, upon conviction, be
punished by imprisomnent in the county jail
not more than one year, or by fine not exceed-
ing one thousand dollars ($1,000) or by both
such fine and imprisonment, No other evidence
shall be required to prove that such man was
married to such wife than would be necessary

" to prove such fact in a civil action."

In your request for an opinion you state that the huse
band was arrested and convicted under the provisions of the
above statute, You did not state whether he was convicted

-of the crime of abandonuent or of failure to support his

wife and children, This section of the statutes regulates
two scparate and distinct criases, that of abandonment of
wife or children and that of £a1i1ng to provide the neces~
sary food, clothing, lodging and medical and surgical atten-
tion for his wife or children. In the case of er vs Gerk,
27 S (2) 444, 1 c 445, the Court stated as follows}

"As re-enacted by the legislature-in 1921 wien the
disjunctive was substituted for the conjunctive,
the statute now in efiect denounces two offenses,
tho they are not usually regarded as being
wholly separate, distinct and disassocidted: the
first being the crie of abandon ent and the sece
ond of failure to support.”

However, in your present state of facts, the subsequent vioe
lation is that of failing to provide adequate food and eloth-
ing for his suall children. If the offense for which he had
been convicted was that of abandonment, then a prosecution

in which he was charged with failing to provided food and
clothing could not subjeet him to double jeopardy since the
offenses are separate, The only question then remaining is

if the conviction was based on a charge of failure to prnvidt¥
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suppoft, iood or clothing for his chidren, then will a sube
;equogg charge for the same offense subject him to double
eopardy, - ;

We will assume for the purposes of this opinion that
he is charged on each occasion with the same crime, of fail-
ing to provide food and clothing for his children. Such a :
state of facts was discussed in the case of iller vs Gerk,
supra, The Court in discussing that case made the following
statement:

" Abandonment in its strict sense occurs whenever
the parent separates from or deserts the childj;
and once the offeanse has been comwitted, it would

. seem that there could be no second offense, unless
the parent returns to the discharge of hie parente
al duty and again deserts his child, (Citing
cases) Not so, however, with the offense of faile
ure to support, for inaswuch as the parent's obe
ligation to support his child is a2 continuing one
so also is his offense for failure to meet his
obligzation, within the age limits fixed by the
statute Whlch defines the offense,” :

Under the above decision this department must find that
the cffense of failure to support children is a contin-
ving one and the fact that a person has been convicted once
for that offense will not act as a bar to 2nother prosecut=
ion and conviction,

But the question arises as to how often the offanse
can occur, In 16 Corpus Juris 268 we find the following
statement with reference to continuing offenses;

"%%% But it is not.a bar to & subsequent pros-
:Sution for continuing the offense there-

ter, Bach day durin% which ii continued, con-
stitutes a separate offense and wiil support
a separate prosecution, provided the orn=
ation or indictment alleges such specific day,
and the state confines its proof to the date
.alleged,™ :

There seens to be no authority in this state which

passes on this particular point but under the above stale=-
ment, it is the opinion of this department that each day
that a parent fails to provide clothing, lodging, food
and medical and surgical attention to hil ren con=
stitutes a separate and distinct offense,
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CONCLUSI Ol

It is therefore the opinion of this department, that
the failure of a parent to provide food, clothing, ludgin;
or nedical and surgical attention to his children is a con-
tinuing offense and the fact that one conviction has been

had against an individual on such a charge will not preveant

a subsequent prosecution and conviction on the same charge
on another subsequent date, each day the offense continues
constituting a separate an& distinet offense,

Respectfully submitted,

JOHN S, PHILLIPS,
Assistant Attorney General.

- APPROVED :

Attornay General

NN i o S SR S S e R EERIR T s Sk A e b o el
; e .-"". ) e



