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~~~~~~~~ Fai lure to support children is a contin-

some offense on another day , and 
charged t o double jeopardy. ~--------~ 

Fl LED 

June 17th, 1948 . 

Hon. ]!obert P. c . 7Uson, III , 
Prosecuting Attorney, 
Platte County, 
Platte City, issouri . 

Dear r~r. i l son : 
\ 

This \·Jill acknowl edge r - Ct ipt of ycur letter of r·ay 
~5th , 194S, in which you· ~quest a \ opinivn vf this de­
part.nent . Your letter, o .itting c~ption and Bi·gnature , is 
as follows; 

" I respectfully request the opinion of your 
office on the followi g: 

. 
A, the husband of B, ia arrested and convict­
ed unuer t~e provision& of ection 44:0. Laws 
Missouri , 1947. He receives a jail sentence~ 
is released , aild thereafter, \d.thout goocl cause 
fails and refuses to provide adequate food and 
clothing for his •~all children. May another 
prosecution be c&rried to a ~onviction, or 
double jeopardy?" 

For a solution to this protilem, t he provisions of 
Section 4420, I aws of I~issouri, 1947 , J.U'St be exa:n.ined. 
This statute prescribes the following; 

" I£' any man shall , without good cause , fail, 
neglect of refuse t o provide adequate food , 
-clothing, lodging , medical or surgical atten-
tion for such wife; or it: any an or woman " 
shall, without good cause~ fail, neglect or 
refuse to provide adequate food, cir_othing, 
lodging, edical or ~rgical att~n4on tor his 
or her child or children born in o~ out of 
wedlock, under t l1e a ge ,of sixteen years, or it 
any · other person havlng the legal care or clls­
tody of such ~inor child, shall without good 
cause, fail , refuse or neglect to provide 
adequate food , clot.hing, lodging, mediaal or 
aurgical atte .. tion tor such chi"ld, whether or 
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not , in either such case such child or children 
by reason of such f ailur e , neglect or r e.fu::;al 
shall actually sutter physical or tnaterial want 
or destitution; .or if any man shall leave t l·e · 
~~ate of Missouri and shall t ake up his abode 
in so e other state , and shall leave ~is wife , 
child or children , in the St ate of l~issourl , and 
shall , without just' cause or excuse{ fail neglect 

:or r ofuse to provide said wire , chi d or child­
ren , with adequate .food , clothing, lodging, meat­
cal or ·surgical attention, then such person shall 
bo deemed guilty of a mi sdemeanor; ana it shall 
be no defense to such charge that some person or 
organization other t han t he def~ndant hao furn­
isbe~ food , clothi~ , lodging, 1edical or sur­
gical attention for said Wife , child or child­
ren and he or she shall, upon conviction, be 
punished by imprisoR~ent in t he county jail 
not more t han one year, or by f ine not exceed­
ing one thousand dollars ( '1, 000) or by bo1!h · 
such fine and imprisonment . llo other evidence 
shall be required to prove that such man was 
~rried to such Wife than would be necessary 
to prove· such .fact in a civil action. " 

In your ~quest for an opini~n you state t hat the hus­
band was arr~sted and convicted under the provisions of the 
above sta~ute . You did not state ~hether he was convi cted 

. of the crime of abandon ent or of failure to support his 
\d.fe and children. This sect ion of the statutes regulates 

\ 

t -;ro separate and distinct cri! es , that o£ abandonment of 
Wi.fe or children and that of failing to provide the neces­
sary food , clothing, lodging and dical and surgical atten­
tion for his wife or children. In the case of !·~iller vs Gerlt , 
27 SW (~) 444. 1 c 445 , the Court stated as follows; 

"As re-enacted by t he ·Legi slature ·in 1~21 wen t he 
disjunctive wa substitutea for tne conjunctive , · 
the stat ute now i n ef fect denounces two offenses, 
though they are not usually regarded a~ being 
wholly separate , distinct and disasaoci~ted: the 
first being the cri ,e of abandon ent and .the sec­
ond of failure to support . " 

ffowever , in your pre~ent state of facts , the subsequent vio­
lation is that of f ailing to provide adeq~te food and cloth­
ing for his s all children. If the offense for which he had 
been convicted was t~at of abandonment, t ben a prosecution 
in \ihich he was charged with fail ing to provided .food and 
clothing could not subject him to double jeopardy since the 
offenses are separate . The only question then r emaining 1a, 
if the conviction was based on a charge of failure to provide 
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s upport, i'ood . or clothing for his chi dren, then will a sub­
sequent charge for the oawe offense subject him ~ double 
jeo~rdy. · 

We Wi.ll assune for the purposes of -this opi~ion tat 
he is charged on each occasion with the same crime, of tail­
ing to provide f'ood and clothi.ng for his children. SU~h a 
s t ate of factD1wa& discussed i n the case of Niller vs Gerk, 
s~prn . The Court in diocucsing that ease made t he following 
stateMent : 

" Abandounent in its :::::;trict ::::en5e occurs tJhenever 
the par.-nt separates from or de serts the child; 
and once the offense has been co~nitted , it would 
~eem that there could be no second offense, unless 
the parent rctunu; to t r.e. <lischarge of hia parent• 
al duty and again deserts bis child• . (Ct~ing 
cases) Not so , however, wlth the offen~e of fail­
ur~ to support, f or inas .uch as t; e parent's ob­
ligation to r;uppcrt his child is a continuing one 
so also is his offense tor f'nilure to meet his 
obligation• ~ithin t he age 1i tits fixed by the 
statute which defines the offense . " · 

Un"'e r tne a oove eci.sion chis e part nt ust !"ina. that 
the offense o£ failure to support children is a contin­
uing one and t he fact t hat a p!rson has ooen convic~ed once 
for that "off~nse will not act as a oar to noc.h~r pros~::: cut­
ion and conviction . 

Dut t he quest i on arii;)es as to Low often the o£i~nse 
can occur. In 16 Corpu$ Juris 268 we find the followlng 
statement with l"eference .to continui:-..g oi'f'ens~s; 

n**¥ BUt it i s not.a bar to a subs.aquS:nt ' pros­
ecution for continuing t be offense there­
after. tach day during which it continued, con­
stitutes a separate offense and wii l support 
a separate prosecution, provided the infor~- · 
ation or indictment alleges such specific day, 
and t e state confines its proot to the date 

• alleged. n 

There see s to be no authority in this state which 
passes on this pal~l~ul~r point but under the above stat e­
ment , it is the -opinion or thl s depart . ent that each day 
that a parent fails to provide clothing, lodging, food 
and medical and surgical attention to Qis children con­
stitutes a separate and distinct offense. 
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It is therefo-re t l te opini on f t is department , that 
the failure of a parent to provide food , clothing, lodging 
or 1edical and surgical attention to his children is a con­
tinuing offense and the f act that one cvnviction has ~en 
had against an individual, on such a charge will not preTent 
a subsequent prosecution and ponviction on the sa~e c~arge 
on another subsequent date , each day the offense continues 
constituting a separate and distinct · offense. 

... APPRQVgu: 

J .J!.. TAILOR . ~ 
Attorney Gvneral . I~ 

/ 

Respectfully sub ~itted , 

.JLil S. PHILLIPS , 
Assi stant Attor ney General • 
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