MAGTISTRATE COURTs: Where defendants are charged and tried
jointly in the magistrate court, separate ,
CRIMINAL COSTS: prosecuting attorney's fees are chargeable,
but only one set of clerk's fees is chargeable.
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April 2, 1948

ol A e it AT

Honorable . 3lenn Weber
Judge of the laglstrate Court
Jelferson County

Hillsboro, Missouri

~Dear Judge Weber:

This is in reply to your letter of recent date requesting
the opinlon of this department on the following questlon:

" here two or more defendants are charged
jointly in the same information and tried
together for any sellegsed offense and found
guilty or enter a plea, ars full clerk's
and Prosecuting Attorney's fees chargeable
asainst the indlviduasl defendants as 1if
charged and tried separately or does one
set of fees apply to all defendants to the
action?” : o

An analogous situation wds presented in the case of In
the Jatter of Jerry liurphy and Jerry Splllane, 22 YMo. 4pp. 478,
decided by the Ot. Louls Court of Appeals, The facts there
were as follows: :

" % # They were Jjolntly proceeded
againat by information for a misde-
meanor, before a Justice of the peace,
were Jointly tried before a jury, jolntly
convicted, and adjudged to pay a fine of
twenty-five dollars and costs. They pald
the flne and what they were advissd were
all the costs, ineluding a single fee of
five dollars for the prosecuting attorney.
The Jjustice of the peace had taxed a fee
of ten dollars for the prosecuting at-
torney, or a fee of five dollars in re-
spect of each defendanty and for the non-
payment of the remaining five dollars,
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“r, lern veber -

he lusued his warrant of waltment, under
which tho petltioners are now held, « 2

court mnde tho followliin: statement a4t pages 477

e questlon depends upon the meanln:: of
the Tollowlin: clauge in sectlion 5596, of
the feviged tatutes, prescriblng the [ces
of grosecut n; attorneyse: 'Tor convictions
in the circu ult cwurt, wpon lndictment, when
tie pualshmont assessed .y the court, or
jury, or justice, shall be fine, or lm~
prisomment in the county jall, or both such
fine and impriscnment, '£,00,' The ques-
tion in the marrowest form oi statement 1ls,
whether the word 'conviction' in thoe above
clause 1s to e interpreved as meéanin: a
Judrment, 1n favor of tne state, in a
crlminal case, upci the merits, lrreepece
tive ol thoe number ol delendants aua*nat
whom 1t 1s Jolntly rendered, or such a
judament in 1us. operation ajalnst each of
geveral uLLeuuanus, PGEJ@LGQ upon: 8 slrnle
tufovrmatlion, and & .wln trial,

"7 arn of opluicn that the former 1s the
ect view of Tl meaning ol tiie statute,
FORPTRNRIR

court hold there abt paze 479:

"o o3 % The guestlon clearly appears to be

shether there was more thun one prosecutlon,
onc trial, one verdlct, one judsment, If
there was, then the UPancuth; attorney 1s
entltled Lo a separate fee 1n eacli cagey if
there was not, then he iz entitled to but
onc fee,” ' '
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year the Legislature amende
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" i 4 # for the couviction of every
defendant 1n the clrcult court, upon
indlctment or information, or belore
a jJustice of the peace, upon informa-
tion, when the punishment assessed bj
the court or jury or justice shall he
fine or imprisonment in tho county jail,
or by both such fline and lmpriscnment,
five dollars; Tfow the conviction of
overy defendant in any case where the
punishment sssecsed shall be by confine=-
went in the ponltentiary, oxcept. in casces
off rape, arson, burslery, robbery, for-
Loy on caur"orgewuin“ tem dollerss; Jor
she conviction of »y defendant of
homlelde, other than capltal, oy for of-
fanses onuuguod vhe laot ¢1u1uo, Twelve
dollors and LGy centsy for the convice
tlon of every 7 in a caplitel case,
twe. y=I1lve hils services inc
all actions o grall he iade
his duty, by cute or defend,
five dollars,

3

f'(.'

{The above porition of Jectlon [LoE, ona
of ﬁumsousi, 1837, page 188, is cmuoci
in substantially thm game Torm In fectlon

132400, Hete Moe 1839,)

amenduent of 1687 waes obvicusly enacted in t e 1i-ht

o7 the Ipillano declslion and intended to entitle pr W80utln”
attorneys to a fee for th~ conviction of every defendant rathor

than limitin: th

em to such fee for each conviction re; ardlegs

of how many defendants were Joined in the prosecu tlon.

Towever, we belleve that the rulo set out in the Ipillane
case ls contrhllﬂug on the question of clerk fees. Tt was
Turther held in the case at vaze 450:

# ++ the statute contemplates thoe pay-
ment of fees Tor actual services only. The
payment of Tees beyond thils is illezal and
is to »e dlscountenanced, /An oificer who
e3 O OT/I.Z" VI Lo sorve a wrlih WIOIL TWO
tho sase place 1s entitled to

endadbs &%
mileaze in but one cage, unless tho statute
provides otherwise, because he has perforued
but one journsy. A clerk of a court of
record, who enters a judguent against several

v




_Honorable 7, Tlenn ‘cbor -l

defendants 1s entitlsd to but one fee,
hecause he has nerformed but one act of
service, &+ o« %l

~ts

he sliuation under consideratlion Involves only 'ne iln-

formation, one trial, one verdlict and one Judzment, and presents
a cleny case under the above ﬁut%ority. Any reazonin; which
cntltles the clerlt fto a oupllc tion of fees would entitle the
jury to double fees for serving at the trial ond would allow
. wiltnesses more than one fee for testifying at the trial, all

of which 13 clearly prohlblted by law, "he fees allowed clerks
of courts possessin- criminal Jjurisdictlcon for thelr services
in criminal proceedincs are provided in fectlon 13409, T,.7, 110,
1939, The terminolony of that statute clearly entitles the
clerk to onl3 one fee for every ilndictment returned by a grand
jury, one fee for taking and enterin; each verdict and one fee
for enterins a judpment., It 13 well settled thiat statutes
relating to ‘court costs must be strictly construed,

The forexoin . statutes and authorltles 1“@, of course
equally as ao)llcahlﬂ to ma-latrate courts as Lo sircult courts,

Oonclusion,

Therefore, 1t 1ls the opinion of this department that where
two or more defendants are chqru d jointly by the sane Informa-
tlon for a criminal offense in the ma -lstrate court, and are
tried together and found ullty or enter a plea together, the
same feecs are chs geabl@ acainet said defendants jointly for
the services of the clerit of the masistrate court as are char-se-
able againut an individual delendant under the samne circum-
stances, Towever, in such case senzrate fees lor ; servicos

of the prosecutin. avtorncy are cuurfeanlﬁf%o each: dﬂfenuant.

espectfully submitted,

DAVTI DOTVTLLY _
ssslatant sttorney eneral
ATJ p (\ "7‘1‘1 "\

T . TAVLOR 7?

Attorney feneral

Dhen




