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Honorable Forrest Smith
fte te Auditor
Jefferson City, Miesouri

Dear My, Smith:

This W11 ecknovledge receipt of your letter of
recent date which reades 2¢ follows:

"Ordinance No. 44678 of the City of St.
Loulg effective September 1, 1948 imposes
an earnings tex on galaries and other
incomes in the ecity.

In ag much ee there are many state employees
vorking in 3t. Louls, will the gtate be
reculred to withhold the earninge tax
impoged by thie ordinance from salaries
pald state employeee? We ghould like to
have your opinion.

A copy of thie ordinance is enclosed for
your study."

House Bill No. 475, passed by the 64th Generel
Agpenbly, authorized the City of 3t. Louls to levy
and collect &n earninge tax. Section 1 of sald bill
reads as follows:

"Section 1. Any congtitutionz)l charter city

" 4n this state which now heg or mey hereafter
aecculre & nopulation in excesgg of 700,000
inhabitants, 2ccording to the laet Federal
decennial cencus, is hereby suthorized to
levy and colleet, by ordin=nce for general
revenue purposes, an earninge tax on sslaries,
wvages, commieglions and other comreneation
earned by 1te residente; on salariee, weges,
commisgions and other compensation earned
by noneresidente of the eity for work done
or servicees performed or rendered in the eity;
on the net profits of sgmociationes, businesses
or other s2ctivitiee conducted by residents;
on the net proflits of sdsgociztlons, businesses
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or other activities conducted in the ecity
by non-residenta; and on the net profits
earned by all corporetions 2a the result

of work done or servieces rerformed or ren-
dered and businees or other activities con-
ducted in the eity."

Pursuant to the authority grented it by H. B.
k75, the City of 4t. louls enscted Ordinence No. 44678,
Sectlion 2 of e2ld ordinance provides as follows:

"Section Two. A tax for genersl revenue
purposes of one-=half of one per centum is
hereby imposed on (&) szlaries, weges, com-
micgions and other compengation earned =fter
August 31, 1948, by reesident individusles of
the City, including the entire distributive
shere of any member of & partnership or
aggociztlion, less the amount thereof, if

any, which mey be shown to have been taxed
under the provislons hereof to sald seso-
ciztion or pasrtnership; =nd on (b) salaries,
weges, commleeions and other compensation
earned after August 31, 1948, by non-regident
individuals of the City, for work done or
services rerformed or rendered in the City;
end on (e¢) the net profite eerned after
Auguet 31, 1948, of assoeclstions, businesces,
or other activities conducted by & reeident
or residents, and on (d4) the net profits
eerned efter August 31, 1948, of assoclations,
businesgea, or other activities conducted

in the City by & non-resident or non-residents;
and (e) on the net profits ezrned after
August 31, 1948, by 21l corrorations &g a
reeult of workdone or gervices performed or
rendered, and buslneseg or other activities
conducted in the Clty."

Since the cuestion submitted by you involves the
palariee earned by employees of the State of HMisgouri
in 5t. louls, we are only concerned with subdivisions
(2) and (b) of the foregoing section. It will be seen
that the ordinance levies & tax on the galariee, wages,
comnicsglong and other compensation earned by resldents
of the City of 8t. louls or pald to non-resgidents of
the city for work done or services performed in the
ceity. The tax 1s & tax on the earninge, and it 1e not
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& tax against the employer. Section 5 of .e21d ordinance
requlires the individuel earning a salary as above
mentioned to file & return with the collector of saild
clty setting forth his sdlary during the preceding
celendar year., Said geoction reads in part ae follows:

"gection Five. Except a8 herezfter provided
each individu=l, zcgoclation, business,
ecorporation, flduclary, or other entity,
whose earnings or profits are subjeet to
the tax imposed by thie ordinance ghall,
on or before March 30th of each yeer, unlees

- an extension is granted by the Colleetor,
meke and file with the Colleetor = return,
on & form obtainable from the Colleetor,
getting forth the aggregate amount of sslsaries,
wvagea, commlseions, compensation or net profite
earned by such texpayer during the preceding
calendar year and subjeect to the sald tax,
together with esueh other vertinent infor-
metion as the collector msy require: * & &
Provided, however, that wvhere any portion
of the tax go due shall have been deducted
&t the source 2nd ghall have been paid to
the Collector by the employer making the
seid deduction, eredit for the amount so
pald ehall be deducted from the amount shown
to be due, £nd only the balance, if any,
ghall be due =nd payabdle &t the time of the
filing of e2id return:

Provided, further, that no return shall be
required of any texpeyer who heg received
only wages, salariees, commlssions or other
compensation and from which the tax hase
been withheld a2t the source, as hereinafter
provided. The fallure of any emplo er or
any texpeyer to recelve or procure & return
form ghall not excuse such employer or
taxpayer from meking 2 return or paying

the tax due."

It will be seen by Section 5 that even if the
tax due by 2n individusl is not withheld by his
employer, the individual 1s obligated to pay the tax
nonethelegs. '
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Section 6 of s2id ordinance provides in pert as
follows:

"Section Six, Every employer within the City
who employe one or more persons on 2 sdlary,
wvege, commicsion, or other compensation
bagle, shall deduct 2t the time of the pay-
ment thereof, the tax of one-half of one

per centum of ecalariee, weages, commissions
or other compengation due by the szild employer
to the pald employee s2nd subjleet to tax, and
ghell quarterly make his return and psy to
the =seid Collector, on the 30th day of April,
July, October =nd Janusry of =ach year, the
amount of taxes so deducted for the three
calend:zr months next preceding the month in
which the return ie recuired to be filed:"

It will be seen by Seection 6 that "every employer
within the elty™ 1s recuired to withhold the tax from
the pzlaries of persons subjeet to sald tax. Section
1 of eaid ordinance defines "employer® as follows:

"{guployert--An individusl, sssocistion,
corporstion (including & corporetion not

for profit), governmental administration,
agency, arm, suthority, buvard, body branch,
bureeu, depsrtment, dlviesion, subdivision,
section or unit, or any other entity, who

or that employe one or more persons on 2
selary, wage, commishion, or other compenge-
tion beelis, whether or not such employer 1ia
engaged in businese 28 hereinbefore defined,"

It will be noted thst the gtate ies not included
under the definition of employer. Ewven though employeces
of the gtate are ssgigned to work within the City of
8t. Loulsg, they are neverthelese employees of the State
of Missouri. They receive their pay from the State of
Micsouri. They are not employees of a department or
governmentzl administratlion, but they are employees
of the gtate. Ve do not think that 1t can be sald that
the State of Missourli is an employer within the City
of 8%, Louis, #nd hence, we @0 not bellieve the ordinance
in cuestion intended to attenpt reculring the State of
Hisgouri to withhold the taxes due under cald ordinance,
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another rortion of the ordinance vhich we think
gshowe that the eity did not intend %o include the
8tate of Mlsgouri 1e¢ Section 7 of =aid ordimnance vhich
readas 298 follows:

"Section Seven. Uvery employer colleeting

end remitting the tax herein provided fér

on any resldent or non-rescident emnloyse
shall be entitled to deduct and retain three
ver centum of the total amount so collected
ag compensation to the employer for eollecting
and remitting the tax,"

We do not think the city wes undertaking to provide
compensation for the State of Mlesouri. lNoreover,
Section 12 of ceid ordinance provides for renalties
for i1ts violation =2g¢ follows:

"Section Twelve, Any person or taxpayer
who ghall fail, neglect or refuse to meke
any return recuired by this ordinance, or
any employer who shall faill, neglect or
refuse to withhold or pay over to the City
any amount of tax subjeet to withholding
hereundeyr, or &ny person or taxpayer who
ghall refuse to permit the Collector, or
his duly zuthorized deputy or agent, to
examine hils booke, records or pepers, or
who ghall knowingly meke an incomplete,
false or freudulent return, or who shell
attempt to do enything whatsoever to svoid
the full diesclosure of the amount of earninge
or profits, ehall be deemed guilty of a
misdemeanor and shall be sublect to & fine
of not more than Five lundred Dollare
(4500.00) cor by imprisonment for not more
than six (6) months, or by both such fine
and imprisonment,”

It will be notlced that any person who falls or
refuses to make any return recuired by the ordinance
is subjeet to 2 penzlty. Section 6 of the ordinence,
gupre, recuires every employer to make & return quarterly
of the taxes withheld, Ag pointed out a2bove, the State
of Miszgouri 1ls the employer of the employees mentlioned
in your letter. We do not believe the ecity had in mind
that 1% could prosecute the State of Misgouri for failure
to file & return. Ilikewlse, Section 12 provides thast
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en employer who falls to withhold the tax 1s subject

to & penalty. lie do not believe the city had in mind .
that 1% could penalize the 8tate of Misgsourl for not
vaying the tax. The state officisls who would refuse
to make & return or to withhold the tax could not be
vrosecuted under thies ordinance for the reagon that
they 2re not the employers and, hence, are not required
to meke & refurn or to withhold the tax.

We sre of the opinion, therefore, thet the ordinance
itgelf showe that the eity 41d not have in mind trying
to reqguire the State of Misgourl to comply with the
provicione of this ordinsnce. It is, therefore, not
necesegery to go into the cuestion ae to whether or not

the city could require the state to comply with the
ordinsnce,

Soncluslon

It 18, therefore, the opinion of thig office that
the State of Mlcgouri 1s not reculred to withhold from .
the earnings of 1ts employees who realde or work in
the City of St. louie the tax lmpoeed by Ordinance
No. L4678 of the Clty of St. Louls nor to mske any
of the returns recuired by =21d ordinsnce.

Yours very truly,

HARRY #. KAY,
Agelstant Attorney Genersal

APFROVED:

J. BE. TAYLOR,
Attorney Generzl.
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