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Hearing in Frobate Court 
before discharged county 
patient in State hospital for 

. . 
• . 
• • 

the i nsane can be re-comni t ted. : . • 

County patient discharged by 
State hospital for the insane 
cannot be re-cornnitted without 
a further sanity hearing by 
Probat e Court • 

FI LEn f 
~arch 15, 1948. 

1 

~~-
Dr. Orr Mullinax, Dir oc tor, 
Divis-ion of.' rte1tal Diseases, . 
Department of Public Health and Welfare, 
Jofforson City , l.~issour1 . 

Doar Dr . Uul.linax: 

\ Jo have :,·our lottoz· of Uarch. 5 , 1948, in which you 
roquost nn opinion of t his depar tmont . Your lottor is as 
follows: 

' 

I 

"This depc.rtnent as bof.'cre it n question 
which I beliove requires a local opini on 
.f'rolil your departnent in order that we may 
be properly c~dod in our course of action. 
I have discusaed this matter with l!r . Samuel 
u. Wat~on, your assistant • is assiened to 
our departmon~ - and have decided that 1 t is 
boat to requost a formal opinion. nlo ques­
tion is whether or not whon a porson has beon 
adjudicated t o be an insane person by a Pro­
bate Court in any county· of tliesour1 and has 
therefore boen committed to one of tho State 
hospitals for the insane and has after treat­
ment and care in such hoa-p1tnl been detormined 
by the proper authorities in tho hospital to 
have recovered his or her sm1ity or to have so 
i proved as to render fUrther institutional care 
unnecessary and has boon discharged trOiil the 
hospital on the theory that ho or she has either 
recovered or i nprovod as to render fUrthor in­
stitutional care unnecessary, does tho Probate 
Court have jurisdiction or author! ty to demand 

, thnt the person bO taken back into such hospital 
at a later date witlwut first hav1ns a fUrther 
hearing-at which hcarine tho question as to the 
sanity or the degree of tho sanity of the person 
involved anC: tho question as to the necessity 
for inntitutlonal core would bo the question 
for dotor-.~.dnat1on by the coUDt . 

"In this com1oction, wo rofor you to an opinion 
rendered by your oftico on July 27 , 1945, ac"dress­
od to uonorable \J . • Pain tor, i->z·osident or the 
· oard or ~Ianagora of tho Stute Iaoemosynary In-

I 



Dr . Orr Mtllinax. 

' 

I • 

atitutions . on a very closely related sub­
ject . the question there having involved 
the commitments to such institutions by 
County Courto rather than by Probate Courts . 
\le should bo pleased to be inf'orttod whether 
or not the -holdings of thc .opinion rendored 
above referred to would be .applicable in 
oases in wllich .tho commitment has been made 
purouant to adjudication by the Probate Court · 
ra thoP than by tho County Court . " 

Ue have reread tho "opinion rendered by this Department 
on July 27 . 1945, referred to in your above- quoted letter. That 
opinion oovored the question as to whether a county patient. 
who had been committed to a &tate hospital tor the insane and 
who had boon discharged by the ' hospital authorities . could be 
recomm1 tted to the hospital without a further hoar1ng in the . 
county court . The substance or tho aforesaid opin1o~,1n answer 
to the question , was that reoommi tmont or such a patient , with­
out a turthor hearing before tho county. court would amount to a 
deprivation of liberty without due process of law under Section 
10. Article 1, at p . -16 of the present Constitution of Missouri. 
and tu:Xier the fifth amendment to the Constitution of the United 
States . • 

VIe are of the opinion that our above- mentioned opinion 
of July 27, 1945, correctly stated the law as it then existed. 
The question remaininc than is whotllor the enactment o·f t~e lnw • 
which took tho jurisdiction in tho matter or the commitment 
of county patients away from the county court and placed it in 
the probate court (Laws of Ilissouri. 1945, PP• 905-913) changes 
tho law to the extend of ~akinc it possible to recommit a dis­
char~ed po.tient to a 'sto.to hospital. without havinc a f"urther 
hoarinr; in court . In t h is connection YTe have caroful~y con­
sidered the 1945 law above cited, and it is our opinion that 
there is nethinc; in the new law mak1nc; it lecnl to reoonmi t 
such·a discharged patient without a ,sanity hearing. The only 
change brouent about by the new law beine that the sanity hear­
ing IJlUSt be in tho probate court rather thm in tho county court . 

COlWLUSIOU 

We are , therefore , of tho opinion that when a county 
patient has boen regularly discharged_ by a stnte nospital be 
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Dr. Uullinax, 

cannot be legally roco~tted to such an institution without 
a fonnal hearing in the probate eourt . 
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nospectfully submitted, 

SAIJ1JP..L r.r; \/ATSOll 
'APPROVEDs Assistant Attorney- General 

J • E . TAYLOR 7ctf 
Attorney- Genoral 
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