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COUNTY COURT : County court may not pay county cler k compensation 
COUNTY CLERK: for acting as agent for county in making contracts 

u under the Ki ng-Th ompson road bill . 

J anuary 15 , 1948 
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1621 
Ho.t1ornb lo IInrol C. L . Jdill or 
p .... oaocutL.c; Attorney 
.DoKal b ~uunty 
llnysvillo , ll1oDour1 

.l)oo.r Sir : 

----

Thi~ is in reply to your l ottor of rocont da.to flho roin 
:you roouost an of!'icio.l opinion f:-o 1 th: s dopo.rt 10nt on tho 
f ollOt"Tint; S to. t o. 10nt : 

ttnoquoot that I bo furnished ~i th on 
O.)inio::l 0.3 to nhothar of not tho County 
Court Vlould bo autr_orlzcd to ordor nddi­
tionnl oxpond1turo no payment to tho 
County Clork, i.e. ndultion to his onln.ry 
for dutios in connoct1on uit ;: tho County 
Aid l"rocl"'O.O, o.s nrovldcd f or in c . s . for 
II . 13. 214 , by o.p~}oint1nr, tho County C1oru 
o.s o.gont f or t!1.o c i.ll'lty t;o .~u:ro co .. 1trocts 
on boha1f of tho couJlty , o.s provided in 
Socticn 13766- H. S . of Jd!osouri . 1939 -
ln vlolf of tilo dutios inposod upon tho 
County Court a.nd nocoosa.ri1y thoir Cl ark 
by 5 oction 4 of so.ld Bill . " 

DoKal b Cl..tmty io o. connty of tho third clacs . c.nd tho 
l nr f i xin.r, tho oal n17 of tho count: clork .of ouch countioo 
is found in Lnws of Uisoouri , 1045 , paeo 1544. 

Con..Ji·ttoo Sub:Jtitutc for House B:ll Uo . 214 , l•o!'o!.,rod 
to in your ... ·oquoot~ ia .fo-.:.nd 1!1 Law:J o:: insour1 , 19~5, pace 
1471 . Soct.:..on 4 of th.o.t bill , uhich rolatoo to tl1o mll>joct 
of your inr ulry , 1a found on r>ago 1503, and ro s c.n follows : 

"Tho county court of onch county doai:uinc 
to a.vn11 itsel f of tho bonofita of thin 
J e t shs.l1, v.1th tho ~dvico nne.. uoointanco· 
of its c ounty hi ;hw!ly C!l[;inoor , or if nono , 
of it~ county surveyor , tor~nto u procr nm 
for tho il;tp ... •ovcmont , cold,truction,- rocon­
stl"uct!on O!" rootoro.tlon of' c ounty ronc..o , 
nc prov14.od !'or L"'l this '-Ct , for tho :>Ox>!od 
for t hich funCs :lrO 0. . ..)-,ropr!!lvOc! for the 
County Aid Rond FU.."1(" •· Snch prograu, tocothor 
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with spocific plane ~ opocificntions nnd 
ootimntos f or onch projoct 1ncludod in 
onid progrru:t . ohall bo submitted to tho 
S tnto Hi&hw~y Coa1Lssion for appr oval, 
\';lt h in tho poricrl fer \~bich tho funds a.ro 
npprcpriutod to tho County Ai d Horu:l F'und:. 
I f ouch prog1~EL.1 anu tllo p l ano , spoc1f1ca.­
t1ono , and OQtieintos for oach pl~ojoct oub­
mittod . co . .1ply with tho provisions of t his 
Act nnd wit h tho Gonornl plano . spocirica.­
tions and roouiro~onts fox~ulntod as pro­
vided i n this Act . tho Garno ohall bo npprovod 
by tho Sta.to !:i :;huay Cor.l.!ll osion , ru:cl it 
shall so notify tho Ltato Auditor nnd t ho 
Sta.to Tr onnuror. w!w oho.ll thoroupon sot 
as ide .from tho cho.ro of tl1o Co~ty \1d Rond 
rund a.p.,)ortionod to ouc .. c ounty, a.."l D.!nount 
of saie fund en ~ccount o~ :nch project 
included in sa.U: ~ro<)l .. am , '.1ich llr.lount so 
sot acido shDll no t oxcood !1ft~ po r cont 
( 5~~ ) or tho total coots o£ such p rojoct , 
noo 1n no evon t oho.ll oxcood t ho sUI:l of 
Sovon Hundred Fifty Doll a ro (y 750 . 00 ) por 
mil o of the county roo.d 1ncl~oe. in ouch 
proj oct . lie pc.rt of tllo County Aid Road 
Fund ohall oo usod fer acc:uisition of 
ri(·ht- of- wayo . u ... 

/ Roforrine t o thls soction, 1 t \ 111 bo f ound- t.'lnt tho 
c otmty higlway on,;ino.1r is uup >cood to ruivioo n.rll4 --.osist tho 
county court in formula.tiD!; a :>rc·"ra.m Ul'lGor thi o bill . ~horo 
is nothi.~.1£; ln t,llr; ooctlon r;:i1lch rof'or~ to tho c ounty c l erk 
or hie c...u.tioo in connoc l;ic:l .jhoroul th. Um .. rr Section 5 of: 
this bill , Lnwo of 111::. souri, 1045 , ~!l-:;o 14'7-1: , tho county 
court 1::~ authurizod to cc:1tract for road it:lprovo . .:..'Ont . 'l1Jlis 
aoc tion roaot. ar foll a • .rs : 

nupcn COjJpli(L"lCO ~.1 th tho pi•ov1:liC4"18 of' 
tho forocoi.nc scctlon, tho c ounty c ourt 
shal l ciloroupo!l, or at ouch t1..!..,:J e.z lt 
shall c..otorcino , J .. •.Jlicly na vo1•t1so for 
soel od ~ids for each of tho pr c jocta in­
c l udoe 1n i ts npprovcc proEr~j . Tho c on­
tract for c~ch projoct thall bo nr.ardod 
to tho lorrect Lllld .. v!'it • l c..c.or ; trov1dod 
thnt tr ... o count~ c ourt r.w.., ro j oc any o.nd 
a ll L i d.s . I n a.sk1..'1G f or b ids and a: nrdinc 
such co.'ltro.ctn , tho count:; co .. :trt no.y ccn ­
b ino ono or .:IOl•o of' tho e.p :>rovoc! pr o jects 
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in ono contra-ct . In tho ovont that no 
bid~ nro rocoivo~ , o~ ln tho ovont thnt 
ouch oJ lo.~ a..'"O ~ exec~~ of' ~ho ootlL"lll to 
of cost thereof a.c pl"•o ... >n..roe. by tho councy 
h111: .o:y o~i!-.oor, tho c uunt;J court 1 tho 
spacial road d istrict , or tho to~no.u.1p 
b oo.rd in t L1oso co~'"ltios hnvinc tmmchip 
or<Janizn.tion, may p .. rf ~r j tllo worl:: pro­
v1doc1 for in tho spocificntlono , Yrovidod , 
however , t hnt tho nmount to bo pn a from 
tho County Aid Rosa lUnd shn.l l 1n no ovont 
oxcood fifty por cont of tho ost1mnto of 
cost prepared by tho county h1G}l\'JnY onr;i ­
noor, or tho sum of 750 . 00 por milo , 
nh1chovor sum is los~ ." . 

This soction dooo not n.uthorizo tho ccunty court to 
n.ppo1nt an C.Jont to e!ltor into cont~nct· for roo.d 1D.:>rovor.10nt . 
HO\'iovor, Section 13766, ... . s . Llo . 1039 , roforroC. to in your 
roquest , docs nuthorizo county courts to appoint nconto to 
mako contra.cts on ito bch31f . 

Roferri nc to said Soctlono 4 and 5 , supra , 1 t ~ill bo 
soon that "Lho count: court uooo hnvo autioa to pllrfor-...t 1n 
co.r~ 1r10 out tho provrOD undol., this act , am naturnll~ , thoro 
o.r o a.dc.. itiunnl dutioo iuposod on tho count~ c l ark o.o o. result 
of tlleoo duti oo bJlnC i:£Jpoood on tho county c ourt . IIowovor , 
otnco tho l runankoro have not caco any provio1on for componna­
t1on for thlo uor k , oithor to tho cotmty court or t.lO county 
c l ork, thon thoro woultt bo no aut~c.ri 'Llf to pny thou out of 
public fundo for t.i1ooo :::::orvicoo . 

In tho CD.!JO of Uocumo.y Cotulty vo . K1ddor , 129 s .~ . (2d ) 
85r/, 860 • tho court nppl1od t h io princ1pl o in tho followi. g 
l an.':·UD{';O 2 

nTho nonoral ruJ.o 1o th!~t tho rondit!on 
of oorvicos by n public orr1co~ 1o doemod 
to bo gr a t uitous , unlcoo a cc.;ponoatic~ 
therofor is provic .. od by otatuto . If t ho 
otntuto p1•ovldoo co_lponcnti on lr: o. ptl.I't1-
cular modo or ~~~or , thon tho o:ficor 1z 
con!'L10C. to that m3l'lrOr md io ontitlod 
to no othor or further co-ponoo.tion o~ to 
nny d1f£oront !lodo of nocurinp, ::sar.:o . "'uch 
oto.tutos . too ouot bo otrlctly conotruod 
no acnin~t thv o:ficor. -s: :: * " 

I 

I t appoo.ro froo yoUI' ro (juost , ho ovJr, th.ot thoro is no 
c l aim tha.t tho count:l c l orlt i o ontitl od to n ... ·di ~ional compon­
aation fo1 .. thooo a6.uod dutios , but you in'}uiro who thor or not 
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i t would bo l ognl to appoint tho clork as anont for tho c ounty 
court to cnko contracts undor tho road bill for tho county 
court . !~von 1f tho county c ourt \'Jere author ized to apnoint 
and compensate tho county clork for tho aforesaid purposes , 
such compensation coul d not bo for sorvicos which tho clark 
porf'orl!lS under tho net as county clork. In other words , tho 
only compensation , ' if any , wluch could bo paid uoul d bo for 
cakin~ tho contract . 

Again reforrinc to Soctlon 5 , s upra , it will bo soon 
thnt the county c ourt l ots tho c ontract to tho l owoot and 
best bidder , and that it uay rojoct any nnd a l l b ids . In tho 
porformo.nco of this duty , tho court oxorciooo o. discretionary 
function and this c oul d not bo dolocatod to tho cler'< as 
aGent of t ho court . ~1io princi pl e 1o announced in 15 c .J., 
pn~o 465 , Soctlon 116 , as foll ouo : 

"Tho richt of a cow1ty b oard to dologate 
1 to author! ty doponds on tho no. turo of tho 
duty to bo porformod . l,owors involvinc 
tho exorcise or judgaont and discretion 
o.ro 1n t ho natura of publ ic trw:~ts and 
cannot b o colo ·o.tod to n ·co~1ttoo or 
agont . Duties which aro purely minister­
ial and oxocutivo and do not invol ve tho 
oxorc1so or tliscrotion nny bo dolocntod 
by tho board to a co~~ittoo or to an acont , 
an o:oployoo; 01 .. n oorvo.nt . ·::- ·::- ·::- " 

Said Section 13766 , R. s . Mo . 1939 , dooa o.uthorizo tho 
county court to appoint an agent to mnl!O contracto on its 
bohnl f . II0\7ovor, such appo1ntnont v ould only confer on such 
an agent a c1n1stor1al duty and ho coul d not porforc d1scro­
t1ono.ry duties for tho c ourt . 

Evon thoup;h t h o court should appoint t ... 1o clerk ns it:J 
a ant to nako tho contract , wo do not think under the circum­
stances tho.t tho court \"lould bo authorized to componsa.to him 
f or thio oorvice . ·; e t:la.l{O t n1s statol.lor.t boco.uso tho oto.tuto 
doos not oxproooly prov1do for componsntion , nnd ~o do not 
think t .. 1o dutios are such that componstttion woul d bo impliod. 
In tho caoo of Dl ados vs . IIo.\7k1ns , 240 Mo . 187, t ho court had 
boforo it for cono1dor o.t1on tho quoation of the nuth rity of 
tho county court to onploy oxport accountants to oxo...11no tho 
o.cc vunto of tho county officors . Tho oxonino.tion of tho· 
off icers by those o.ccoWltanto oho\7od t h.nt t ho c ounty officors 
woro 1n <lofault some 5 , 000 or $6 , 000 . In v1or1 of tho techni­
cal nnturo of t __ io Ytork , tho cou rt hol d· t ho.t tho county court 
did L..ava 1npl1od nuthorit~ to employ and pny thos6 accountants . 
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I n spoak1nc of authori ty of a. cvt:nty court to enploy and po.y 
aaonts, tho court oald , l . c . 195: 

''Tho uoro important p!>opo:~it1o.1., r'lld tho 
ono c111ofl y controvort""d , i ::. oo to tho 
po:,·ol' of tho cotu1ty cvurt to OI;I)loy an 
export ncccunto.nt to au:lit tho public 
rocoro:.o a.n.l tho accounts or prooont and 
prior of:ic1nlc . I ts pa or to do ao oust 
bo found i n sooo oxpro!..o statutory cr nnt , 
or ol oo 1opliou. as essential to tho p:.,opor 
oxocut!o ... of p0t1ors exproos l y grantod or 
dut1oo c·pro~oly impo~ea . Socti n 6759, 
Rovion Statutes 1099 $ prohi....,itn countloa 
nne: otho1• munic i pal bcxlloo frou ual<lnc 
any c _,trncto not within tho scopo of' tho 
pOftOrc of' tho uniclpalit:, or o: ~ro:Jsly 
uthori~od by la~ . This _revi sion is but 
cocla1~to~J o~ tho c~on l au ; fo~ tlwoo 
J.lu"ol 1c corpo~o.tions novor ho.vo bc-o •. doo-lod 
to po::-ooo:: ~utlLOl"i'b-J to cont::-nct , 01 .. do 
any other act, unl so tho po or wno - r nnted 
~r statuto or co~ld bo impl iod bacauoc 
nocoo5ory G.!ld incidental to tha duo por­
foro~co of po;roro gr~~tod or dutico on­
joined . This doctrine npplios to county 
cou.rta and comtiasio.l"l~ro ~ ao r,oll c.o t o 
t..~o r·ovornL'lg b odlos of ot"'l:"Jr aubordino.to 
political co::.,;>·.lrntlon:J . (7 ILJ. . & ··nc. 
:.ncy . L:lw , soc . 7G9; ~ ol cott v . La.\ ronco 
Co . , 20 to . 277 ; Stur~oon v . llnmpton 1 88 
~o . 20 4 . ) Thoro is in our stntutos no 
g~t 01 ~uth~rlty to n county court to 
o :1pl oy an oxpot•t to aulit and. oxrunino tho 
bookn or.<J. occount:J of tho county a.'ld its 
o:t'ficor t"J . Honco , if th1a aut:·10r1 ty oxistod 
ln t>o pro~ont 1n:lta.."1co , it \-an bocauso 
tho l a'=? 1.mpliod 1 t an ossontial to tho <luo 
o..~o~c.:.co of po\7oro npoc.ificull y vostoG. 1n 
tho cot!llty coul~t by otntuto or th, J11r1' ol"'rt­
nnco of a duty spocifi co.ll y t•oouirod oi' 
f:IO.lcl tr1b Ull!l·lo . Tho cou.rts nt,o coruHlrvnt1 ve 
in mplyinr; po ora not oxp1•oscly ·ivon. 
Ono l imitation lrJposod by l ar. O..Tl those im­
pl1co.tl ,.,,., 1s that no ::>or,"'lr <Jill bo :lmpliod 
to bol ot. · t<> a. public corpol,o.tion unleas 
it if' co --;nato to tho p l.I'pooo £or \ hich tho 
corporation wns croatod . i:· ~ ·::- ~: " 
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Tho l!awkins cane , su::n•n , hm.avor , d iffers froo tho caso 
hero bocnuso in that cnso , tho dutios porfo~od by tho ngonts 
woro of a technical nnturo and roruirou spacial tal ont and 
skill, whilo in tho cn~e hore w:dor considtn•o.tion , ~ho c ounty 
cl ark or n.ny othor p'"'rson fl!.)polrted as agont ouuld only havo 
to porform n m1n:ls tor1o.J. function i n uo.kin · tho contract . 
Tl'l[lt boinc; tho cnso , undor f.octio:1 l 3766 ., au"1ra, tho county 
court mi ~~ht n~point th'J clor~~ or any otll3r p~.rson to uo.ko tho 
contr~ctc provided £or 1n snid Sootivn 5 of ·tho act . flo\ovor, 
t.inco no provision fol~ payt!lont of nuch azont for t is s orvico 
is m.o.do , under tho statuto , uo do not t!1ink tho court would 
huva ioplied po,~r to pay out publ ic funds for this purposo . 

C.OHCLUSIOIT 

Fr o .. 1 tho foreeo~ng , it is tho opinion of this dopartuont 
that tho c ounty co'J.rt may up;.)OL"lt t? .o county clork or any 
othor porcon ns nsont t o ontor into coo.1trncts for 1-.ood irtl­
provomont W'lCio r said Coro;.l1ttoQ Substitute f or llou.so Bill Uo . 
214 . \.e o.ro uloo of tho opin.:on , howovor, tlmt tho c ourt 
would no t bo authorized to pay out a11y publ ic !'unC.s foi• th1c 
sorvico because tl~o statuto doco not oxprossly prov1do for 
ouch p~ynont anti tho uuti~a nro such that authori zation for 
payment r'eml d no ... bo iopliod. 

J . L . TAYLOr{ 
Att9rnoy Gonoral 

Respectfully submitted , 

TYP£ \. . llUHTOU 
Aoo1stont Attorney Gonoral 


