BAIL: Authority of prosecuting attorney and circuit
CRIMINAL LAW: court to relieve sureties on bail bond when
CIRCUIT COURT: defendant fails to appear,

March 12, 1948 é—]

3 |
F o il
Honorable Gordon J. Massey

Prosecuting Attorney
Christlian County
Ozark, Missourl

\
Dear Sirs

This will aclknowledgo meipt of your request for am
Opinion which reads:

"Some months ago the Suprome Court affirmed
a jJudgment sentoncing a man to the pen,
This man nsver appeared and the bondsmen
have been unebles to locate him although
they has posted a rewari and notified all
the states west of the Missippl river,

“The bond 1s for {2500,00, Since it was
mede one of bondsmen married and an execu-
tion was issued. According to the Sheriff
of Taney County who has the execution and
according to the information I can get they
are execution proof but one. They hnva

of fered to pay the sum of $600.00, in
satisfaction of this matter.

"I think under the clrcumatences that 1is
as good &s can bo done., Please advise 1if
I can with the consent of the circult
court, settle for the sum of $600,00,
Should this sum so received first be used
to pay the costs?"

You inquiro if you, as prosecuting attorney, with the

approval and consent of the circult court, may accept 3600.00
!.n&w.ot the full amount of the bail bond, ‘2.500.00
CO8T8 e

We are unable to find any statute giving the prosecuting
attorney such authority. Furthermore, a very old decision in
this state vor{ decisively holds that the circult attorney or
prosecuting attorney cannot release a surciy on a forfeited
recognizance. In State vs. Hoeffner, 28 S.8. 5, l.c. 8, the
court, in so holding, said:
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i # % We are cloar that, under the law

of this state, a forfeiture of a recogni-
zance can only be remltted by the court

in which the forfeliture 1s entered 'upon
cause shown,' by 1ts entry of record, and
that neither the circult or prosecuting
attorney has authority to bind the state
for such a remittitur even by or with
consent of the judgs of such court, in
vacation or at chambers., The statute
confers the power upon the courty and the
court, belng one of record, must speak by
its record, and the operation of the entry
on the record can only be determined by

its omn terms., It follows that the court
commltted no error in refusing to recognize
the agreement and payment to Nr., Ashley C.
Clover as a satisfaction of the recopnizance;
and its judgment is affirmed. All concur,”

Under Section 3975, He Se lo. 1939, 1t does appear that
the circult court may, for cause shown, remit this forfeiture,
Secticon 3975 reads as follows:

"Ir, without sufficient cause or excuse,
the defendant fails to appear for trial
or judgment, or upon any other occaslon
when his presence in court may be la
required, sccording tc the condition of
his recognizance, the court must direct
the fact to be entersd upon its minutes
and thereupon the recognizance is forfeitod,
and the same shall be proceeded upon by
scire faclas to final Judgment and execu-

on thereon, although the defendant may
be .aftorward arrested on the original
charge, unlsss remitted by the court for
cause shown,"

Under Section 4189, R. 8. lo, 1939, the Governor 1s
authorized to make & remitter when it is shown that by such
forfeiture an injustice or hardship is suffored. Sald Section
4189 reads as follows:

"For any fine imposed by any statute, and
for any forfelture of a recognizance, where
the securitles are made llable, the governor
ehall have power to grant a remitter, when
1t shall be made to appear to him that there
is by such fine or forfeiture an injustice
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done, or great hardshilp suffered by the
defendant or defendants, which equity

and good conscisnce would seem to entitle
such defendant or defendants to be relieved
from. All applicatlions for such relisf
shall be In writing, signed by the

or parties seeking such remitter, and
accompanied by a statement of the facts

of the case, signed by the judge or clrcult
attormey of the county in which such fine
or forfeiture 1s entersed, and a certificate
of the clerk that all costs have been pald;
end the governor shall Indorse his decision
on each case and file the same in the
office of ths secrotary pf stata,”

The courts have, to some extont, defined "cause" as used
in this section, and ws are inclined to bellieve that the
reason stated in your request for executing such a settlement
does not come within the definition laid down by the Supreme
Court of this state. One of the most recent declarations of
the cowrt will be found in the case of State vs. Viynne, 204
SJH. (2d) 927, l.c. 929, wherein the cowrt held that the case
before it €ld not involve an abuse of discretion by the cir-
cuit court, but a refusal to exercise discretion because the
circulit cowrt belleved it lacked jurisdiction te do so, and
that if that cowrt was wrong in its belisf, the case must be
remanded, and that is jJust what the Suprems Court dld, The
circult judge made a written statement in which he stated
that he did not belleve he had the power under the existing
statutes, and particularly Section 3073, R. S5, Mo. 1939, to
discharge sureties In wholes or in part, or to set aside the
forfeiture, or to makke any remitter; that 1t was his opinion
that an application for remission should be addrossed to the
Governor, under Section 4189, R. S. Mo., 1939, Notwithstanding
the above, the Supreme Couwrt did more or less pass upon several
grounds that the sureties claimed in support of their conten-
tion that the circult court could grant them rellief, One
.clalm was that the recognizance was void because thoe principal
had been declared insane, to which the court replied that the
Judgment of restoration was rendered two years prior to enter-
ing into recognizance, and while there was an appeal, it was
dismissed and, thoerefore, the Judgment spoke as of the date
of its rendition, The cowrt further held that neither could

sustain a contenftion that refusal of the Govornor of the
State of lLouisiana to grant extradition sxonerated them as a
matter of law and of rizht, and said;
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"Hotwithstanding tho mandatory wardingaof
the Federal Law, thore mizht be a variety
of circumstances which would Jjustify a
governor in refusing extradition. The
recoxd now bafore us does not show such
a circumstance, but even if it be true
that the officlals in Loulsiana arbitrarily
refused to act, yet that does not consti-
tute an act of the law which necessarily
excuses the suretlies; rather 1t is & suc-
cessful effort of the principal in the
recognizance to evade the law or the un-
authoriged acte of strangers to the obli-

- gation, While there is an implied covenant
on the part of the obligse state that it
will, through its officers, render reason-
able assistance in returning the fugitive,
(Miller v, Commonwealth, 192 Ky. 709, 2354
S.W, 307) there 1s no such implied covenant
that another state will render such assis-
tance, Upon her admittance tc ball the
custody of Mrs., Wynne was transferred to
hor sureties, the appellants, (6 Am. Jur,,
Pe 85, sec, 93.) They had the right to
prevent her from leaving the state, to
arrect her within tho state wi thomt. warrant.
Yet they must have lknowvn that she mlight
roturn to her residence and business Iin
How Orleans, Ve camnot hold that they were.
entitled to assume, as an absolute right,
that lrs, Wyme would not resist extradi-
tion or that efforts to extradlte her wpuld
be successful."”

The court further said:

"The courts generally hold that the sureties
ars discherged as a matter of law when the
roturn of the defendant is prevented by (1)
an act of God; (2) an act of the laws (3)
an act of the obligee, tho state ~here the
criminal charge i= pending. (Taylor v.
Taintor, 16 Wall, 566, 21 L. Bd., 2873 Id.,
SC Conne 242' & Ame. Repe. 58; 8 COJOSI’ 5&11,
Section 76, p. 147.) An illustration of
the first would be the doath of the accused;
of the second, abolishment of ths court in
which accused 1s obligatsed to appear; of
the third, granting oxtradition by the
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governor of the obligeec state to send the
accused to answer a charge in another state."

& % R BN X H T HE WU NN W

"o think that the last clause in Section
3973, funless remitted by the court for
cause shown,' relates to the whole section
and vests the court with discretion to
renit the penalty for cause at any time
before final Judgment on the recognizance,
It clearly means that such discretion

be exerclsed without t's production of the
accusad, but that the arrest of the accused
by peace officers after forfeliture and
bofors final Judgment will not entitle the
suraties to rellef as a matter of rights
nood cause must st1ll be shown,

¥Oof course, such dlscretion 1z a judicial
one and subjJect to revier if arbitrarily
and wnreasonably exercised eithsr for or
arainst the sureotles, Section 4187 veais
the governor with power, on ox prarte hear-
ing, to grant romitter sven though the
defendant is never produced and even after
final judgment on the reco nizance, It
it not unreasoneble to hold that by Sectlon
3973 the general assombly intended to vest
some discration in the trial court while
the matter is pending before 1t,

“"Reading the three sections together, we
come to these conclusions: under Section
3970 if the accused voluntarily surrender
or is produced by the bailor bvefore final
judgment on the recognizance, the ballor,
as of right, must be reloasoé on payment
of the costs: under Section 3973, even
though the accused is not produced, or 1is
produced by peace officers and not by the
bailor, the court may for cause remit the
penalty upon payment of the costs; under
Section 4189 the governor may remlt with
or without the production of the accused
and before or after final judsment on the
recognizance,”
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While the court did not exactly define "for cause shown"
as used in Section 39735, R. 5. Mo. 1959, from the foregoing,
we understand the Supreme Court at least by implication i-
cated the rule to be as follows, that such phrase more or less
should follow the grounds which have heretofore been so well
established for discharging sureties as a matter of law, such
as when the def-ndant is prevented from appearinz (1) by an
act of God; (2) by an act of law; (3) by an act of the obligee,
the state where the criminal charse is pendings (4) by an act
of a publiec enemy,

Judge Conkling rendered & separate and concurring opinion,
vhich went much further and stated that since ths statutes i.n
this case did not define the phrase "for cause shown" that it
mizht include other grounds than those four usually considered
as a mattsr of law as authority for the ccurt te discharge
thoe sureties in whole or in part; that in his opinion, it
should be left to the sound judiclal dilscretlon or judgment
of the trial cowrt; furthermore, that the abuse of which 1is
reviewable on appesal,

Judgo Hyde, in a separate, dissenting opinion, held that
the defendants could not Induce their principal to retura,
elthough sho was free to do so, and gave his opinion that
there 1is no cause at all for tho circuit court to relieve the
sureties; that his opiniun is that "for cause shown"™ as used
in Sectlion 3973, R, S. lo. 1939, means such cause as has long
been established by the casez to ba an excuse for suretilss,
and mentions the four established grounds for relieving the
sureties quoted hereinsbove; that such must be true in view
of Section 4189, R. 5, Mo, 1239, which authorizes a remitter
by the Governor when 1t is shown to him that thers is, by
such forfeliture, an njustice done, great hardship suffered
by the defendant or defondants, which eoulty and sood con-
science would seem to entitls such defendant or defendants to
be relieve Irom..

In view of the foregoing decisions, we are inclined to
hold that the suretles are liable In this instance, and the
more reason one suwrety may have to assume the whols burden
upon forfeiturs, 1s no valld reason for the nrosecuting attorney
and the circult cowrt agreeins to relieve the surstles and
entering into a settlemont for $600,00, without even the pay-
mont of costs, The declslicns all hold the surseties, when they
malko ball bond, are cogalzant of the fact that they are respon-
sible for the defandant's appoaring at the time and place
stated in the bond. Furthormore, they can prevent the defendant
from leaving tho state at any time that they have mowledge of
his preparstion for departurs, and it is the chance they take
when ho 1s released to thoir sole custody under the bond.
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Furthermore, by the enactment of Tectlon 4180, R. 5., Ko, 1939,
the Legislature, giving tho CGovernor of thls state specific
authority to make a remitter when 1t is shown te him that an
injustice will be dons or great hardships suffered by one or
more of the defendants, Iindicates the same authority was not
intended to be vested In the clrcuit courts, Had the Leglsla-
ture so intonded for the courts to have thet authority, that
body would certainly have followed the wording of Section
4189, supra.

CONCLUS ION

Therefora, 1t iz the opinion of thls department that in
this instance, the prosocuting attorney is unauthorized to
execute a sottlement with the surnties on a ball bond for
failure of the defendant to appear, in lieu of the full smownt
of sald bond and costs upon forfelture of sald bond, Further-
more, tho circult court may grant relisf against sureties only
for cause shown as provided 1In Section 3973, R. S, Ho, 1989,
and such cause should be construed more or lese along those
"well establlished grounds for rellef, under which courts
generally hold suretiss may bo discharged when the defendant
fails to appear, which ere by (1) an act of Godjy (2) an act
of law; (3) en act of obligee; (4) an act of a publlic enemy,.

Roepectfully submifted,

' AUBREY R, HAMMETT, JR,
Asslstant Attorney General

APPROVED:

J. E. TAYLOR
M;to&'csr Ganeral
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