
PROSECUTING ATTORNEY: Where a Missouri statute fixes the salary of a 
county off icer on the basis ~f population of the 
county a nd provides no method of determining 
such population, the population is to be measured 
by the last decennial census of the United States 

J anuary 15 , 1948 

Honorable lto ert G. fl:.ayfield 
~rosecutinL ~ttorney 
Lacleae Count.y 
Lebanon , iiusouri 

Dear ~ir : 

l'le have your letter OJ.. J...eccnwtr 5, 1 J4 7 , irt which you 
re'-.iucst cJ.n opinion of t.lis dc.Jartwent . Your letter is as 
follo s : 

"Tne J.Je. artment of ~o .... rce has recerttly 
announced new po,ul at i on fi~ures and this 
is to inr·ui re if t hat statement of t he 
,.opu1, t i on i s such a~ t o mt..et t he require
ments of ~ection 12939 .1 , to . rl . ~ . A . , L~~ s 
Of 1~1 vO ri , 1945, ~ectiOT! 1 , page 1;37 • 

"Attention i s invited to o,)ection 12 .,39 of 
u. • ..> . of 1 : 39 wncrein the l ast sentence of 
tnis Section reads us fo1lowa: ' Trte nur
oe.r of inhabitants of any County, for the 
pur Obe of thiG o,)ection , shall be uet r
mi ncu by the l«st decenni al census oi' tnc 
United St~tes . ' The new becti on enacted 
i n 1945 referred to in the preceeding 
para( r c..ph ~oes not contain t he sentence 
1-rhich has just been ~uot.eG. . It t ould 
therefore a . ..oed.r that i f a popul ati on , 
fiRure was determint;;d by tae Census Bu
reau between two Qecennitll census ' , such 
would be sufficient upon Wllich to base a· 
salary therei n referreci to . 

"I \4ou1C1 li1<e an o -pi nion upon tnis question . n 

The l aw relative to sal ari es of r:>rosecutin13 attorneys as 
set forth by ;)ec't.ion 11314 , R. S. l-.o . 1929 , after f i >..ing the 
sal aries i n accordance witn the population of the counti es , 
provi ded as follows : 
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"· >r ~ The numl,er ol' inh .... bitants of any 
county sn--.11 , f or the 1ur ose of this 
section be ascertained by .ultipl yi nr. the 
\1hole nur;Jber of votus c~st at the l ast 
I .. ·eccdinL prcsid{;ntial election by f i ve , 
until after the t o.ulcition of such county 
sn.:.ll have bc.n ascertuineo. by the next 
decennial census or' tne United .:>tdtes . •r 

This was tho statute as it existed on the subject under 
consi aeration prior to 1~33 . Tho above mentioned section , 
uow ·vcr, wa~ re~~al~u ~na 1 new section cnacteo in lieu t hereof 
in 1~33 , Laws of l i ssouri 1933 , )age 17 ~ . This 1933 l aw )ro
vided thut tne r o,ulation snall be determi ned by t.he l ast de
cennial census of the Unitco. J t ates , and io tue same section 
ited &z ~ uoted in your letter as Section 12 J39 , t.s . i.o . 1~3v . 

There .... fter , as indiCC:I.tCG. Jy JOU, ~ection 12';1)9 . 1 , ! .. 0 . a . J .·J •• , 
Wi:iS en:.cte<1 in l .t45 , La\-:s of ... . L .Jouri , 1 .. 45 , Section 1 , pare 
1537 , ~'lllicn di d HOt cont-ain any provision cts to how the popul cttion 
should be determin'-'a. for the ; ur 1JO~es of tile uct • 

.. ith the l'oregoir.l..;. facts in mi nd , we now refer to tne fac t 
tna t t~.1e aforesaid 1.,45 a ct cda not s pec·· fically repeal the 
preceaint a ct , ti.aicn yro~iaea th1.1t tzle :"ooul ation should be 
detert11i nec.. by r~ference to the l .;.st decennial census or the United 
~t~tes , in i ts entirety, but merely repcaleu by i mplication bUCh 
portions tner~of ~s ~ere inconsistent with tne 1945 act . ~ are , 
therefor~ , of tn~ o~ inion th~t, since the 1~4; a ct contained no 
provibion as to no\" tue po \ul at.ion was to be det.errni ucd for the 
purposes of the act , the provision of the previous statute to the 
effect tn .... t the po ulation was to ue determi 11ed by refere.nce to t he 
last decer.nial censu:J of tne United -.~tates r eir.ainea unimpaired and 
i s still in force . 

i urt.ner more, even i.~.· t .w l atter a ct shouJ d be construed as 
hdvinc repea led said .rovision of the for~cr act , tne situation 
li.Oul<i tnc.n be tnut the statute i s s ilent c..S to .1ow such porulation 
should oe arrived ut , an~ we. ar~ of the opinion that , under such 
construction of tne statute , tne following l anguaLc of the Supreme 
~ourt of l~i f.>souri i n Hardin v. Je1.ferson County , 147 ~ • • t . (2d ) 043 , 
l . c . v44 , is applicabl e : 

"'fhe le~ i slature proviacd no Sf.CCidl statutory 
met hod to aet~r1 .. i ne t>le rlopul<J.tion of a county 
unaer .:>cc . 7892 . Kb ... ent such a met hod , the ques
tion of populdtion i s fL ed by tne l ast decennial 
cen~us , which is tJe cenuus of lJ30 . ¥ • ~ " 
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C014vLUSION 

~.e are accorain .l y O.L tile opln~on t hat t oe popul ~tion of 
count i es for th(; pur_.3oses of Jection 12939. 1., !.O . li • ., • . • , L<.~.\iS 
o f L.i ssouri 1945 , vcction 1 , pa"'e 1537 , nmst bo det t;!r mi ned by 
reference to t 1e l d.st at.ccnni a l ~ensus of t!le United St a tes . 

J • ~ . 'l* 1. u .. u't 
Attorne y General 

1tcspectfully submi tted , 

SJ\i U '""L , • ,, .• T$0tl 
AE&istwnt a ttorney General 


