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uCHOOL J}I3~RICT 
FUNDS: Four questions , funds , transportation, di stri­

bution of funds , school board di strict liability. 

February 10, 1940 

Jlr,.. Howard B. Lane, Jr . 
·) 1:•o·•ocut1ns .~~ttorney 
Columbia, Missouri 

Deur ~ r • .Lan.g : 

YoUl' opinion roquoct roccivod by this .office r oads as 
follows : 

, 

"An opinion is roquostod rram your of~ice 
on the following facts a 

"Conley School D1otr1ct in this county hns 
voted the mini mum l evy of s1xty- fivo co.nts 
for s-ehool purp.oses . On three other occas­
ions the question or an incr~aaed l evy h~s 
boen voted down . · Tho dir~ctors of the 
school district now arc fa~ed with the 
problem concorning both the common school 
o.nd the tran~portatlon and tuition or high 
school children . The school district rtain- _ 
.tains its own common school and. has contructed 
with a teacher for an eight-mcnths ' school . ' 

. The fUnds now on band and in sight !'11.11 
probabl y bo sufficien~ to operato the common 
s chool . but will not ,~,>rov1de anything at all 
for the transportation or tuition ct l1i gh 
school chil dren . 

"The transFortation setup for high school 
studonta is operating on a schodu1e upprovod 
by tho Dopartmont of ~ducation o~ this state 
in cor,1j,)~ianco wl th the no;-; law, na!'10l y Ooc­
tion 10327, as a. ended by the l ast lo~islaturG . 
'i'.ho o.mendmant b y tho last legislature ls as 
followst 

" ' Providod: any cost i ncurred for 
transoorting such pupils in oxcena of 

3 . 00 per month f or caeh pupil trhns­
~ ortod a distance or 2 mil os or more 
may be collected from tho district of 
tho pupilc rcslde~cu, if said coat has 
boon determined in the manner proscribed 
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by the St~to Board of ~ducation .' 

"The following questions are submitted: 

.· 

"1 . Should all available funds be used first 
and exhausted if necessary, in pontinuing 
tho common_ school, uithout any contribution 
to the payment of tuition or transportation 
of hi~h school students? 

"2 • \fuat is tho oblication of the district 
to transport and pay tuition ot h i gh school 
students uhero no funas aro available and 
Vlhore the voters have ro!'usod a sufficient 
levy! 

\ 
"3. Can protested warrants be issued by the 
directors, 1£ they know at tho t1mo that 
funds are not available, to cover either 
operation of the c~1on school or transportation 
and tuition for the high school students and 
what, if anything is the personal liability 
of the inuividual directors for such action 
i f it· is taken! 

"4. If your opinion is that the high school 
tuition and transportation must be provided 
by the district, can the court ti.x a levy 
bindine on the district to ~ot this obli3a­
tion?" 

I . 

As we understand the facts your school district has and main­
tains an ol emontarJ school. Also, said school district has pupils 
seekin6 hi~h school courses , but your district doos not have and 
maintain a hiGh school. Further , we understand that your school 
district has l evied a tax of . 65¢ per $100 . 00 asaossed valuation 
but refuses to levy a~ a higher r~te . You have not stated the 
amount of tho funds available , so we must turn to the statutes 
for our r ules and analysis . Your first question roads : . 

"1 . Should all available funds be used 
first, and exhausted if necessary, in 
continulng the common school , without any 
contribution to the payment of tuition 
or transportation of high school students?" 
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In order to answer your first question it is necessary for 
us to rofor to parts of tho ill~s ourl Constitution for 19451 and 
the statutory provisions of Uissouri . In th~ Constitution of 
Missouri, Art . IX, Section l(a) provides that tho General 
Assembly shall maintain .free public t~chools . In part said soc­
tion provides s 

"Free Public Schools•-Aee Limit--separate 
Schools.--A general diffusion or knowledee 
and i ntelligence bGinG essential to the 
preservation of . the rights and liberties 
of the people, the aoneral assembly shall 
establish and maintain froe public schools 
for the gratutious instructlon of all 
persons in this stete within aces not in 
excess of t enty- one yoars as pres~ibed 
by law. " 

This provision of the Missouri Constitution has long been 
hel d to mean that the Legislature of ssouri was under a duty 
to create tree school s in th3 Stato of Missouri , Roach v . Board 
etc ., or St . Louis Pub . School, 7 Mo . APP • 567 . •any statutes 
have been passed by tho Lo6isl ature or Miosouri ln tho ~plementa­
tion or t his Constitutional mandate , see Chapter 72, Articles 
1-28 , R. s . ·o . 1939, and Session Acto . 

under 'Lection 10454, R. ·s . o . as amended, Laws or 1945, p . 
1703, it is provided, in part: 

" T.ho board of diroctors or o ch ~,1d ovory school 
distr1c~ 1n this st te 1s hor~by empowered and 
requirod to maintain the public school or school s 
or such district for a period of at l oast eicnt 
months in oach school year •* !:· ~" · 

&ection 10456, ~&-~cted Laws of 1945, P • 1657, define how 
a teaching unit is cl assi fied . tot us as3umo that your school 
district is classified as a one unit c lomontary teaching unit . 
hat then is the guarantee of the state as to financial assist­

ance? 

Section 10454, Laws of 1945, P• 1703, providos z 

"~ * *In order that aach and ovory district 
ma y have the funds necessary to enable the 
board of directors to mai ntain tho school · 
or school s thereof for such mi~um term 
and to comply with tho other roquirvments 
of this act , it is hereby provided that 
when any district has l ebal ly loviod £or 
school purposes ( toaCher •s wages and 
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incidental expenses) a tax not loss than 
twenty cents on au~h one hundred dollars 
of the assessed valuation of property 
therein, such districts shnll be allotted 
out of tho pub.lic school 1'und of tho state 
an equalization quota to be dete~.inod by 
adding seven hundred and fifty dollnro for 
each olomontary teaching unit to which the 
district is entitled according to the : 
provisions of ~ect~on 10456 of tlds law, 
one thousand dollars for each h 1ch school 
teaehinB unit to which tho district is en• 
titled accordinc to tho provisions of 5oetion 
10456 of this law, ond tho nmount approved 
for ro&ident transportation and then sub­
tr~ct1ng f rom tho total, which total shall 
be known as tho mini.I:lum guarantee or such 
district , the sum of the follOWinJ itoms: 
'lhe computed yield ot true of tuont7 c nts 
on each one hundred doll3rs (vlOO . OO) of 
the asBeosed valuation of the property ot 
tho district, tho sum recoivod tho pro­
coding year from the county anu tounship 
school funds , and tho sum eatimatad to 
be received for ~1e current yeur for school 
pur9osos from tho r ailrcad, telegraph, 
utility and all other taxes base on a so~n­
monts distributed by the state tax camw~ssion. 
~ * !$>" 

In applying that section to your problem it is apparent 
that your school district hns 'been guaranteed 750 . 00 , •and the 
amount approved for resident transportation. " From t he total 
of those two items is subtracted tho funds raised by the school 
district~ levy of .£5¢, its ochool funds , taxoa on railro ds , 
telegraph, utility, anJ so on as outlined in said statute . In 
s hort , the s tate guarantees 750 .00 as a ~lnimUm fund for a 
one teach1llf' unit elementary school district i n the event such 
school district ' s levy and tax rsceipts fail to amount to "'750 . 00 . 
The existence of this fund ie by r~aaon of tho school district 
maintain!~ a one teaching ur~t , a fortiori , its use is l~ited 
to said one teaching unit, olomcntar y CC>lm!.on scllool . I..ad the 
re~aired levy of . 20¢/er ylOO . OO assessed valuation plus tho 
tax reeeipta , (or . 65 levy ae in your school ,district) wmountod 
to wore than 750 . 00 an excess would have r esulted, ~nd ,e be­
lieve said oxco3s could bo used by che school a1str1ct for any 
school purpose . 

Briefly, the firs t 750 . 00 raised b~ tho provisions of sec­
t~on 10464, oupra, io l~itcd in its applicatlon to the elementary 
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school in your school district~ If an excess hAd oxisted it could 
be used for any school purposo , i£ no excess exists then other 
provisions of the statute must be considered. 

f 

As to tho pupils in your school district sookinn high school 
facilities , and as your district maintains no high school, we 
must consider the followinG statutes . 

Section 10458, Re- enacted Laws of 1945, paee 1.657, provides: 

"The bonrd of diroctors of each c.nd overy 
school district in this state that does 
not maintain an approved high school 
offering uork through the twelfth grade 
shall pay tho tuition of each and every 
pupil ~esident tlloroin who has canpl eted 
t ho r.ork of tho highest grade offered in 
tho school or schools of said district 
and attends an approved high school in 
another district of the s~ or an adj • 
o1n1ne county, or an approved high school 
maintained ~ connection •1th ono ot tho 
state institutions of higher learnine, 
whore work of ono or more higher grades 
is offered; but the rate of tuition paid 
sho.ll not exceed tho por pupil cost ot 
maintaining the school attended~ less a 
deduction at the rate or fifty dollars 
for tho ontire ·term, which deduction shall 
be added to the oc.1unlizntion quota of the 
district maintaining the school attended, 

' 

as calculated for the ensu1n~ year, if said 
district is entitled to an equalization 
quota, if the district nminto.inlnc th~ 
school attended is not entitled to an equal­
ization quota, thon 3UCh doduction shall be 
added to the teacher quota of said district , 
as caluclated ror the onsuing yoar , but tho 
attendance of such pup: ls shall not be counted 
in determining the teachinn units ot the 
school attended; and the cost ot mai ntaining 
the school attended 3hall be defined as the 
amount spent for teachers ' ages and incidental 
purposes . In case or any disagreement as to 
th~ amount of tuition·to oo paid, the facts 
~~all be s~~tted to tho stato board of 
education, end its decision in the matter 
shall bo final . SUbJect to the lL~l tations 
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of this section, each pupil shall be free 
~o attend the school of his or her choice; 
but no school ahall be required to admit 
any pupil , or shall any school be denied 
the right to collect · tuition rran a pupil, 
p4rent , or guardian, if the same is not 
paid in full as hereinbefore provided. 
In no ease, ho~evor, shall tho amount coll­
ected from a pupil, parent or guardian 
exceed the difference between fifty dollars 
and the per pupil amount actually paid by 
the state , nor Shall the amount the district 
of the pupil' s residence is required to pay 
exceed the amount by which the per p~pil cost 
of maintaining t hG sclrool attended is gr eater 
than fifty dollars . If, for any year , .the 
amount collected f'rom a pupU, parent , or 

· guardian exceed (ex coeds ) the difference be­
tween fi£ty dollars and t he per pupil amount 
actually paid by tho state, the excess shall 
be refunded as soon as the fact or an over­
charge is ascertained. 

I 

This section expre~sly requires the "board of directors of 
each and every school district in this . state" to pay the tuition 
of a pupil attending high achool 1n another school district whore 
the sending district does not tnalntain such facilities . Further , 
•nor shall any school be denied the right to collect tuition 
from a pupil, parent or guardian, if the same is not paid * ~ 
* * as hereinbefore provided. " The primary obligation is upon 
the board of directors, even though tho pupil, parent or guard­
ian is liable to the statutory extent also: soe , Linn Consol . 
Hign School Dist . No . 1, vs . Pointer's Creek Public School 

. District, No . 42, Sup . 203 s •• ( 2d) 721. 

Section 10327, Re- enacted Laws of 1947, page 494, provides : 

" ~en any school district makes provision 
for · transporting any or all of the pupils 
of such district to a central school or 
schools within the district . and the 
method of transportina ia approved by the 
stnto board. of education the amount paid 
for transportation. not to exceed throe 
( 3 .oo) dollars per month for each pupil 
transported a distance of two miles or 
moro , shall be a pc.rt of the m1n1mtun 
guarantee of such district for the ensuing 
year. .hen the board of directors or any 
school district makes provision for trcns -
porting tho hich school pupils whoso tuition 
it is obligated to pay, to tho school or 
schools they are attending and the method of 
tranoporting is approved by the state board of 
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education, the amount pa~d ror transporting 
such pupils. not to exceed three Aollars 
( e 3 . 00) per month for Qaeh pupil trcmsportod 
shall be a part of t he state apportionment 
to such district for the ensuing yoar, if 
no part of the mi nimum guarantee of such 
district has boon used to pay any part _of 
the cost of transporting suCh pupils. · 
~.11on the board of directors of a district' 
that admit$ nonresi dent pupils to its high 
school maltes provision for transporting 
such pupils to such hi gh school , and the 
met hod of transporting nnd tho transportation 
r outes are approved by the state board of 
education befor e tho t r ansportation is begUJl 
t he amount spent for transporting such pupils , 
not to eT.ceed~hree ( ~ 3 . 00) dollars par month 
for each pupil transported shall be a part of 
tho state apportionment to such district for 
the ensuint year, if no money apportioned to 
~uch district from any public £und or funds 
has beon used to pay any part of tho cosb of 
transportinB such pupils. except money appor• 
tionod to sueh district to pay the cost of 
t rans porting such pupils: Provided. any cost 
incurred for transporting suCh pupils in excess 
of three dollars ( ~3 .00} par month for each 
pupil transported may be collected .fran tho 
district of t he pupil ' s res~dence , if said 
cost has boen deterMined 1n the manner pr es­
cribed by the s trite .board of education; and 
provided f'urth9r, that f'or the transportation 
of puplis attendine private schoola" between 
the ages of six and twenty yesrs , where no 
tuition shall be payable. the costs or trans­
porting said pupils attending private school 
shall be paid as herein provi ded for the 
transportation of pupils to public schools . 0 

The s tato o.id guaranteed by sections 10327 and 10454, supra, 
relating to t ransportation costs are part of the minimum guarantee . 

In sunmnrizing the above otatutos let us briefly review them. 

The foregoing sections, namely 10454, 10458 and 10327. supra . 
ar e the ·bas1e guar antees to all persons not over twenty yoars of 
age who sre resiqen~ of a common school district. 

In order that f'lO. Ch and every district may ho.vo tho funds 
necossar~ to enabl$ the board o£ directors to maintain the school 
or schools for t he m1~tmum torm and to compl y with the other re-
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qu1r<Ul!Onts of .la.w t ho s tate p~ov;.&.dos C3rtain aids to supplement 
the district ' s l ,ocal funds . : 

~ach school district i n ~1e stnto is entitled to participate 
in the distribution of tne state school moneys . Soction 10454, . 
Laws or 1945, page 1 703 proscribes the basis for calculating the 
amount of school monoya due each school dlstri~t . · aect ion 10456, 
Laws of 1945, p~e ' l657 p~ovldas that a school diatrict •s appor• 
tiornnent guarantees shall b~ based on t tJachin._ units and 11s.ts 
tho table for deteFm1ning apportionment units . 

A c ommo..n school c11s triet in uhich a ona t oachl ng unit elemen­
tary school is mni ntalnod is en titled to a ml~um guarantee of 
a t least 750 .00 ror scnool purposes bocnusu or such elementar y 
school .- Also the district is entitled to additional apportion­
ments for each teaching unit according to th~ conditions stat ed 
in the law, VJhen ~ state school ~ is in excess of the 
amount roquirad for mlnimum guara_"ltoes ancl other basic appor­
tions including tuition, transportation, and othe~ specia l aids . 

Section 10458, supra, provides that t he ooard of directors of 
t he pupil's home district shall pay tho tuiti.on cost , l fil ss the 
first v50. 00 which Shal l bo paid by tha state . rhe fifty doll ars 
to be paid by tho sta te i s apportioned direct to tho r e ceiving 
district t hat maintains the hi .!h school . Tho additional cost may 
be paid by the homo district and tho board of dlroctors has the 
authori ty to pay the tuition. ~e only r estriction hero i s that 
no part of the minimum guarantG~ shal~ be usod for paying tuition 
for pupils attonding h1zh school . 

Section 10327, supra, provides t hat tho state shall pay 
direct to th9 recoiviil8 high school t ho f irst ...,3 .00 of the co·at 
of t ransporting such pupils wnen the high school provides the 
transportation ~acilities . Tho additional cost in exc~ss of 
~ 3 .00 incurred for transportine non-resident high schoolpupils 
may be collected tram tho district of tho pupil ' s residence as 
provided by law. 

If tho common school district maintai ns a high school ~1on 
such district is entitled to a thousand doll ars for each hi gh 
school t eachii15 unit whi ch is also made a part of the minimum 
guarantee . If tho sChool district does not maintain a hi eh school 
then t he di strict under Section 10458, supra, anall pay the tuition 
or each and every pupil resident vho has completed tho hi ghest 
grade offered in the district who attends ~n approved hi~~ school 
in another district . This tuition paid by the district is less 
a deduction of 50 . 00 per pupil whiCh is paid ·by the s tate t o the 
district which the high schoo1 pupils attond. 
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~cn1 t...,_e facts pr .')sontod in your roquost 1 appears 
that tho Dc:1.ool cli str1ct i n question mai ntains B-"1 ol euentary 
3Chool but doos not • intain a high oChool and sonde its 
hi gh school pupils to hi ch schools in othor d1'st~1ets . 
Appl=ring this sitUI1t1on to the l aw statod abova the f ollo r­
LJS procG~i:aro should bo adoptod by the s chool di s t r ict . 

(l) 

( 2 ) 

( 3 } 

( 4) . 

Tho mlnimuo guara ntoo roceivod for euch 
olowcntary teaching unit must be spen t 
for the upkoep a1ld educati on of tho 
elementary pup.ils • 

\1hcn hi c.":l. school pupils are oont t o a. high 
·school in another district tho state pays 

so.oo tuition per ~upil and ~3 .00 po~ 
mont.h per pupil t r 11nnportat1on cos t which 
paymant i o mado direct to the roceivinc 
district . Tho sending district is liable 
f or teo tuition and trons portct1on coots 
in excess of these amounts . 

If ~enty ( . 201) cents or moro is levied 
1hich brings -in an amount i n excess of the 
uinitl~1 gaar:mt~Jo pr<>vidod for 1n Section 
10456 tbon such oxcc3n ~y bo spont far any 
s ch ool purpose i ncludi ng the costs o~ tui­
tion and t r ansportc.tion of h i flh s chool pupils . 

I f the district l evios tho max~un of s ixty­
five ( . 65¢} cents anu the i ncome is not suf£­
icient t o pny the expense of t he district and 
t he voters of t ho district refuse to authorize 
by vota a l evy i n oxcoss of the s ixty- f ive 
( . 65¢) cents th.en tho district is still b ound 
to maintain i ts elamcntary school and sond its 
hlsh school .students to another district . In 
currying cut this duty tho district mus t follow 
strictly the requir ements sot out 1u paraGraphs 
1, 2 and 3 above . 
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II. 

Your second question roads a3 follaRs: 

"2 . lhat is tho oblioatlon or the district 
to . tranaport and pay tuition of h i gh school 
studanta 6horo no ~~s aro availnble nnd 

· w~ere the· voters have refused n aufficiont 
l ovyT" 

In analyzing your quostion tho word "obligation" is t;o be 
conaidered . · 

Section 10458, Laws of issouri~ 1945, S . B. Uo . 308, page 
. 1662• provides & 

" Tha board of directors of ca~~ and avery 
school district in this state t hat doos not 
~intain an approved high sChool offering 

crk tr.rough the twelfth grado 3ho.ll ~ay 
tho tuition of ea~~ ond every n~pil res­
! o.ent thereinwho hascompleteathe work 
or vho h i ghe s t grade offo~od in the school 
or ochools of said district end attend8 a n 
npprovod h i gh school i n cu.•otl.e:r district of 
tho &~·o or an adjoi~ng county, ~ an a~proved 
lli sh ochool J"laintalnod i n connection ,;1 th ono 
of tho otate l notitutlons of higher learning 
hero ¥ork of on~ or c ore hi&her grades is 
offered;-~: * ~" 

l'herof ore , it is ppar·ent thnt it i s mandatory upon the 
schoo~ diotrict to furnish tuition(and transportation) in Gccor­
danco vith tho above quoted sta tute . atnt exactly is meant by 
tho part ot your question hlch reads , • tihero no fund.s are avail­
able and where t'ut voters have . refu ed a su!'f1ciont levy" is not 
cl ear . In que:Jtion ono , above , it a poi nted out that tho 
transportation coot not i n excoss. of throe dollara is borne by 
tho state, Soction 10327 # R. s . lto . 1939, and tht'.t the cost in 
excess of tt~ec dollars may be collected from t he district of 
the pup11 •s resi der,ce uader the sa i.O se•~tlon . Thoro ia no 
~uestion as to the existence of Lho obll:ation of M school dis­
trlct to furnish tul tion and trs.:asportation to pupils , your 
question conceals a concern ~s to here t ho funds ere to came 
fr~. Koep in mind the concluaion of question one above QS to 
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t he :::tinic.um ~'"Uarantee . ~ect~on 1032'1, s . B. 1}84, as passed 
by the 04th ~enoral Assembl y , proviaos: 

11tlhon ony 3chool dis~rict makes pr ovision f or · 
' trunsportin3 any or a l l o~ the pupils of su ch 

district t o a centra l ochool or s Chools within 
the d i strict , a nd tho method of trans por tiDb 
ia a :n roved by the Gl..t4te b o ... rd of education the 
amount pald f or transportution, not t o exceed 
throe ( 3 . 00) dollars per month for each pupil 
transported a d istance of ~to miles or more , 
shall oe a par~ of the min1L1um guo.rantoo of 
su cn diStric t orthitens uln ~ ~- \:fion--a:,o 
bOard of directors-of ~~l ochoor-distr !ct --­
makes provi sion 1'prtrnns port1Iig the ilgh 
oct oo1 pupi l s ~hose t uition i t in-obl G~tcd 
to na.y, to tho s chool or a clioo1il they are 
attendin3• and tho ~othod of transporting 
io approved by th~ otate bo rd of educution, 
t~o amount pai d .or tran portin0 such pupils , 
not to ex ceed throe dollaro < ~3 .00 ) pL r 
month for c~ch pupil trans o.tou s hall JO a 
part of tho st ... to auportiorunent to ouch 
district for tho onouin J ye..1r, i l.' no part 
of tho minL..mm guaro.ntoo of nuch t.J.istrict 
has boon used to pay any r.rt of the cost 
of truns portinG su ch pupils . ~· ·::· ~:- i~ provi ded, 
any cos t incurred .• .'or tx•ans port1n1 such 
pllpils in excesc 01 th.ceo doll ... rs ( .z, . oo ) 
por mont h for each oup il tru.rurportod may 
bo collect ed 4~om the a i s trict of the pupil ' s 
r osidoncc , if s aid cos t has beon deter 1ncd in 
the ... anner prea cribed by tho state bo .... rd of 
education; .r.· .;:- * a . 

Tho co~t or uny transpor t~tion in oxcoss of throe dollars 
nl!lay · be colll-cted .fron tho dis ... r i ct of the pupil ' s resiaonce . '' 

TI1ereforo , wo s ec that unucr tho at~tutos a s chool district 
must orovi dc h i gh sc~ oo~ facili t i es and i f it i o ne cessary to 
tr~~oport the oupils 1n o~ der tha t he receive such odu a tional 
facilit i e s t~1o cost is bo1·ne by the at"to and tho d i r.tri ct 1n 
which the pt pil rosldes . 'i.'hr correct noln tlon 1~or your probleu 
woul d hu.vo been for the school c.H~trict to l evy- a suf ... icient 
tax for this ox1)enditur(' . Jo"ov ... r , tho other poss i b l e s ol ution 
would be for the transportin;; school distri ct to s ock a judgr.tent 
a0a1not the d istri ct of the pupil' s rosi uenco . That a s u it will 
lie by ono school di strict -..r;alnnt another , see Miss .~uri .l.)i gest 
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Vol . 25• Key 112-126 . Furt her. thnt tbe Courts of this State will 
enfor ce the colle ction or a vali d judgment , see State ex rel • 
• ood v . Ranl.l ton, 136 8 .r . • ( 2d ) 699, whore the Springfiel d Court of 

J J;~pea~s held that mandamus was t he proper remedy to requi r e 
school district directors to rec ommend additional tax levy f or 
payment or judgment against the district •. 

So in answer to your second question one s ees that where 
thoro is , as thero is in Ui nsouri a statutory duty upon a school 
district to f urnish hi gh school £nc111tiea ( Sec t ion 10458 ) and 
pupils do attend another h i gh s chool , in lieu of one not being 
furnished by the distr ict of the pupil' s rosiden co, the ~tate 
will pay the cost of transportation not in excos~ of three 
dollars (Section 10327) whi ch sum is over and above the minimum 
gua1 .. o.ntee (Section 10454), the distr ict transportinu the pupil 
~ collect the cost in exco~s of throe dollcrs from the di strict 
or-vhe pupil's resiuonco ( Suction 10327) eithor from funds avail­
&ole ar by suit and the collection of a judgment < ~ood v . Hnmilton, 
136 ~.- . . • ( 2d ) 699 ) . Tho fact the. t there are no fUnds ava.i l o.bl e 
for transpor t ation or the fact that the voters refuse to l evy a 
sufficient tax f or such transportation is no defense or relief 
f rom the duty t o provide the required e~ucational facilities ~ ,. 

III . 

Your t h ird que stion reads as f ollows z 

"3. Can protested wlll'ra.nte bo issued by 
the di roctors , i f they know a t the t~e 
thnt runds are not &vailable, t o cover 
oithor operation of tho can 1on school 
or transportation and t u i tion f or the 
hit;.)l sch ool students &.nd \1hllt . if SJ. .. y ­
thlng, is the pers onal l1abili ty or the 
individua l directors f or such action 
1f it is taken?" 

The ansvrer to th~ question is f ound in ScctiGn 10366, n.s . 
'o . 1939, whore i .t provides : 

"• '-" * No warr ant shall be ~awn f or the 
pay.mont of fi.J.J..Y scllool d i st •ict indebtedness 
unl oss thoro is sufficient money in the 
treasury and Ln the proper fund for the 
paYQont of aaid indobtodnesc ~ * ~ " • . 

Aa to the porsonal liability of t he di rect ors of a achool 
district should they i ssue a warrant with the knowloQge thot no 
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funds aro available we aeain refer to Section 10366, 1943, page 893, 
and the interpretations given said statute in dissouri , annotated 
St a tutes , vol . 21, p . 435 . The first sentenco or said section 
reads: 

•All moneys arisine fr~ taxation shall 
be paid and only i'or the -purposes for 
which they were levied and collected 
-&1- ~- *" 

'The povrere of the boc.rd of directors aro llmi ted to those 
listed in tho sta tute; Conley School J.)istrict No . 6 of Jackson 
City v . Shawhan, 273 s . ,. 182, Uo . Di0ost , Vol . 25, key 55 to 
63. School warrants can only be issuod by the order of the 
board of diroctora ; Miller v . ~lsbaugh, 2 s • . • (2d ) 208 . In 
the caso of Jacquemin & Shenker v . Andre~a , 40 o . App . 507, 
l.c . 510, the Court of ApPeals passed on a ~tter ~uito similar 
to the one presented in your third question, l . c . 510, Smith, 
P . J . wrote: 

. 
"~; * * ,e t!18.J add that the government 
or the school district is v atod in a 
board of directors , composed of three 
members . Their poners and duties are 
proscribed by statute . For th~ per ­
for~nce of those dutios they receive 
no oalnry or ccmponoation. It is a 
trust reposed in thom, the execution 
of ~h2Ch is otte~i~oa attended with 
difficulty and embarrasamont; ~d 
the question \vhich '".'O ho.ve to deten:tino 
is , whe~her ~hDse officers are personally 
liable upon tho fact s stated in the 
petition, which stands admitted by the 
demurrer . The a llegation is that they 
cau:lad an order to be drawn on tho county 
treasllr"or for t eacher ' s wage s , when thoy 
know there wns then no money in that fund . 
It is not alleged t rnt thoro did not attor-
ards1 during that school year , como into 

tho taachor •s fund monoys from the state, 
county or district, out of which said 
warrant could be paid, so that thorc was 
no provision made to r10et it . \'le toke 
1 t , that , whil e the board of dire'etors 
T1ere , b~ the implication of tho stetut&, 
prohibited fr~ dr~r.ing said ~arr3nt on 
the treas~Ty, unles~ there nos money on 
hand of that fund out or llhich 1 t could 
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bs paid, still this prohibition must not 
be construed oo as to p~oclude the d~act­
ors fro:n anticipating this fund, if the 
amount of their warrant could subaequontly 
be paid out of any money co..:rl.ng into tho. 
county treusury for that school year, 
fran e1 ther or all of tho tlu-.e sour cos 
f rom ~h1Ch that fund, by law, 1~ derived . 

"'l'ho provisions or the school ~aw must 
be construed liberally so as to givo them 
a practical effe~t . ~ * *" 

It should bs kept in ~nd that tho above quoted case did 
not hold the board or school directors liable for a warrant drawn 
acainst the propor fund, which fund had been oxhausted. Uowever, 
misapplication of fUnds 18 another question, see Consolidated 
School Dis-crict No . 6 vs . Shawhan, 27S s . w. 184 . Therefore , 
under the Andre~s case , cited aupra, if the school board orders 
a warrant draml ~a1nst a fund. which they know is exhausted they 
uro not personally liable ~ ~ ~ the{ cannot ~ proved !2 
know tllat the i'unds m.av not cone i nto ox stance . In other 
words-rhO SChool boa~may-1ssue warrnnts on anticipated runds . 
but the court did not pe.ss upon tha question of the director ' s 
liability for a warrant drawn against ar exhaueted fund where no 
revenue was anticipated. Houovor, since the Androws case held 
that the school directors were not liable personally ror a 
warrant drawn a~atnst an exhausted fund , whore thero was no 
denial of any antieipated funds it m1cht be concluded that under 
the Andrews case that 11: the school di rectors ordered a warrant 
dr~wn against an exhausted fund, ·rul~k~owing no funds existed 
and none were anticipated and in the face of ~~e statute , sec­
tion 10366 , then the school directors nould be p~r3onally liable 
for the warrant . 

IV. 

Your fourth and l ast question reads as follo.1s a 

114. If your opinion i s that the hich Bchool 
tuition and transportation must be provided 
by the district , c~ tbo court fLx a levy 
bindine; on t}le district to meet thic oblig- · 
ationtn . 

Under the statutes quoted supra , this office is of the opinio~ 
that tuition and transporta tion must be provided by the district 
of the pupil ' s residence . \.ho thor or not "tho court can fix a 
levy binding on the district to ~et this obl1gntion" turns upon 
several things . First , the route of transport&tion must be app­
roved by the State Board of ~ducation, Section 10327. R. s . Mo . 
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1939 . Secondly, the transporting district must be unable to 
collect from the district or the pupil's residence. Further , a 
valid judgment must be obtained against tho district of the pupil 's 
residence , then under the ease or State ex ro1 . ~~ood v . Hamilton, 
136 s . ~ .( 2d) 699, mandamus will lie to enforce tho collection 
of an additional school l~vy for payment of ·the judgment against 
the district. At local citation 700, the court heldz 

/ 

•rt is our conclusions that mandamus is the 
only available procedure to a judgment 
creditor, to enable htm to collect a judg- , 
ment under the raets presented here . This 
court recently held in the ease of State ex 
rel . Hufft v . ~ght et al ., Ko . App . 121 
s. u. (2d) 762, 764, that mandamus •cannot be 
employed to control the discretion of one 
authorized to determine tho levy necessary 
to provide funds necessary for a district . 
Yet, a school district owes the duty to pay 
an oblitiation established by a judgment 
against it, and its officers are required 
to take such steps as the Constitution 
authorizes for the immediate discharge of 
the liability fixed by the judgment . Ita 
duty to do so results from the pl ain moral 
as well as tho legal obligation of a munici• 
pality or district to pay its debt and no 
discretion within the local limitation 
of the performance of the duty can rightfUlly 
be claimed or exorcised. * * *Tbe duty of 
a school district to discha.rge its -obligations , 
if it can do so by a levy within the limits 
provided by law, is mandator y upon tho district 
and its directors , and it is mandatory t hat 
they certify a levy withi~ the leg~l limits, 
sufficient to retire the obligations of the 
district and mandamus does not interfere with 
any discretionary p0\'1ers entrusted to the 
directors . Stato ex rel. R. s. Funston Co. 
v. Boeker et al., Judges of st . Louis Court 
of Appeals• 318 Mo. 516, 1 s . ~ . (2d) 103; 
State ex rel. Kirkwood School District v. 
Herpei, Yo . App., 32 S .W.(2d) 96.•• 

CONCLUSION 

This department is or the following opinion z 

.... 
(1). Tho minimum guatanteo rocolved ror oach 
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elementary t~aching unit must be spent for 
the upkeep and education of the elementary 
pupils . 

(2). f~en high school pupils are sent to a high 
school in another district the state pays 

(3). 

. (f). 

50 .00 tuition per pupil and 3 . 00 per month 
per pupil transporta tion cost which payment 
is made direct to the receiving district . 
The sending district is liable for the tuition 
and transporta tion costs in excess of these 
amounts . 

If ,twenty (.20¢) cents or more i s levied which 
brings in o.-n amount in excess of the nlinim~ 
guarantee provided for ·in Section 10456 then 
such excess may be spent for o.ny school purpose 
including the costs of tuition and transpor­
tation of high school pupils • 

If the district levios the maximum of sixty­
five (.65¢) conts and the income is not suff­
icient to pay the expense of the district and 
the voters of the district refuse to authorize 
by vote a levy in excess of the sixty- five 
(.65¢) cents then the district is still bound 
to maintain its elementary school and .send its 
high sChool students to another dis~rict . In 
carrying out this duty the district must follow 
strictly the requirements set out in paragraphs 
1 , 2 and 3 above . 

(B). As there is a statutory duty upon a school district to 
furnish school ' facilities (Sec, 10458) and pupils do attend 
another high school• the Stato will pay tho cost of transpor­
tation not in excess of three ( ~3 .00) dollars which sum is over 
and above the min~um guarantee (Sec. 10454), and the district 
transporting the pupils ~ collect thB cost in excoss ot three 
( 3 . 00) .dollars fram the~str~ct of the pupil 's residence . 

(C) . The directors of the school board may issue warrants on 
anticipated funds~ but bre personally liabl& for warrants drawn 
against funds where the directors have full knowledge the fund 
is o.xhaustod and no funds are anticipated. 

(D). If a proper judgment is obtained by one school district ' 
against another . mandamus will lie to enforce tho co~lect1on of 
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an additional levy for payment or the judgment lf said levy ia 
within the amount authorized by the Constitution, aixty- five 
(.65¢) cents. ~ 

APPROVED I 

J • .b: . TAYLO~ 
Attorney Ge~ 
\iCB: mw 

Respectfully submitted, 

WILLIAM C . BLAIR 
Assistant Attorney General 


