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Doar Juc e r ... et th : 

!Jt 

7Lds is in ropl y to yow• l etter of recent date roquastin~ 
t e opinion of t i 3 dopa.rtnont on tl'..o follo,,::.n set o-f' fa.c ts: 
In caso ~ vacancy is crea ted ln ~he office of probate jud o 
anc ox officio ::ta l~trn"o , and no l&\Tyer ln tl...o col.Jlty uill 
accept sale o .. flco , is o. lnv1yor \vC.o lc o. resident of another 
county CtUO.li f'iod to hol d said of!'ice b y appointment o"' tl.c 

ovei·nor? 

ThC' c .. . n.:do. ·ntio .. of t h l s qu( st t.:>n must , of c oU).'OO , bo 
direc ted l;O vhe of-f'lcc o f proba te jud·o us t h tis tho funda ­
mental of:'lc sinco tl.1e .probate judg o ,:ori ves hio u· _t1~ ori ty 
1\s l"'.ae;iatrate .front his o f ficial co.pnci ty as probate j'ud ,e . 
( oe opinion to He nor:ablc a.l tor A. · _;..,rs , Juc; e o~ t'1c Pro­
~nto c ourt of Porr~ County, dated October 1 , 1~47 . ) 

o believe that >Oct i.on 3 of t'~~ tAn ;~ stro.to .Ja · , Lmvs of 
•issom1 , 1 94.[ ,. pag e 763 , v;hic"l rcqui.L'C3 one..~ judo of the 

l!la ·istrc. .. te court to ave been n roaidenl' of tho county "'or at 
loast nine mr nth& next preceding his elect ion, is not nppllcable 
to the of:fico of probate ju<iuc nnd ox officio 111ngistrrte . 

Section 1 988 , R. s . Vo . 1 939 , setting up tho requirement 
t hat a probote judwe must have been n resi~ont of the county 
in \:h1ch he may be elected :for one year next precodin , his 
oloctlon, wa ... repealed outrl at by an act of ·the 63r d enoral 
As so nbly, founa in tho .J'l\'YS ot' issouri , 1945 , pag o 81 £> . 

There bein-; no statute diroctl.., porto..inin , to t'1c ql.tdli ­
flcntions of: pl,obato judGes .: •. : ..... o ,a~d to residence , v1e 11ust 
l ook to t h e consti tutiono.l prov!.slon t·ola.tin to U.c qualii'ica­
tiot~ for t t office . Article v, ·cction 25, provides , i n 
part , tl...nt · Judges of probate a ..:. ...:111~istrato co~ts :Jhnll be 
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qualified voters of t b ls state , Hnd residents of t1-J.e county. " 
Clearly, ~hen , said jud~es mu~t be residents of tho county in 
which they will serve . Itm'!ovcr, the question arises as to 
what lon~th of re:Ji dence in the county is auffi~ient to comply 
with said constitutional provision. The determination of this 
qu~stion must necessarily uepend upon tho clause roquirln; such 
jud,_;oa to oe qualified voters of this state . Accordinc:; t o 
Section 11469 , 1t . s . Uo . 1939, as amended , Laws of f'fis sourl , 
1943, pa~.~o 555, implementin._; rticle VIII , 5ectlon 2 of tho 
Constitution, a. citizen J o be ontitlod to vote in all e l ections 
by tho poopl o must ha.ve resided in this a·tate one year and the 
county, city or town sixty days i ,cnnediately precedin<.> the 
election at w~uch ho offors to vote . Thus , it appoars that 
a sixty da.y residence in the county which w·11 entitl e a. citi ­
zen to vote in that county iJ required to qualify him for sa~d 
office \t'i th roJ a.rd to rooidonce . 

Ao a 'Jro.ctica.l l'!latter , we \fill direct your attention to 
Art icle \ 1 Jection 6 of tl~ 0onstitution, which a.uthorizoo the 
Suprc~e Court to make tomporo.ry transfers of judicial personnel 
fro~:1 one court to another as t b.c a.d.~inistro.tion of juatico l"e ­
quiros . In view of t his a:u.thori ty, it .ta.y be po:Jaible under 
thone circumoto.nces to effect o. tenpora.ry transfer of n juu ;e 
of a.n adjoinin~ county to Iron County ia or~or to handle tho 
duties of tho court in I ron County. In such o. co.oe where a 
probate jud~o a.nd ox officio 1a 4 istra.to io temporarily trans­
ferred or o.~si .ned by tho 0uprol'!le Court to servo as a jud e of 
the probate court and ma ~istrate of a county othor than the 
ono to which h.o is appointed or oloctod, said judn;e ohall be 
reimbursed for his oxpenoea in tho amount of fi vo cents a. ule 
for each milo traveled ln r:;oin.; from tho place of his residence 
to and returnin__: frolll tho place where such prooate or ma;istra.ta 
court i s held and for hi~ suo~istence in the amount of ton dol­
l ars por day f'or each day so on3o.e,od. ,)uch expenses ~hall be 
paid t•1onthly from tho ... a_;istrato 1 'Und upon the certification of 
the proontc judce or ma~lstrate so transferred or assi~nod 
( ..... eno.te ! ill !lo . 294 of t hq 64th .ro~oral As~embly, approved 
Uay G , 1 948 ) • 

Conclusion. 

In view of tho foreuoin ; , it is the opinion of tis depart­
mont t hat ~~horo a vacancy is creatod in tho office of probate 
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jud,o o.nc ox. oi'ficio mo.:-;:strate , and whore no lawyer in the 
county will accept ao.id o.Lfico , a lawyor of another county 
ia not qualified to accept said office by appointment of the 
Goyornor unloss he has chan...;ed his residence and resided for 
sixty days in the county \Jheve tho vacancy oxlsts . 

\ 

A"PPROVED : 

J . • _AYLO'"' 
Attorney t- oneral 

DD:ml 

llospectfully oubmi ttod , 

DAVID DONr--:LLY 
Asaistunt J.ttorney <:·eneral 
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