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IIIII-• .RI'l'Ai~CE TAX : Y~usn by r eason of death of one co-owner of an estate 
by the entirety in either real or personal property, the 
survivor acquires t he whole estate therein, the property 
is not subject to assessment of inheritance tax. 

When by reason of the death of one co-owner of prop-
_erty, real or personal , held by two or more persons as 
joint tenants, acquires the interest of the deceased by 
reason of surviving, such property is not subject to 
assessment of inheritance tax. 

I 

J anuary 21, 194g 

Honorabl e 0 . ~ . K~mp 
Judee of the 1Jrobat e Qourt 
1 ontgomery .:a t y , !li !;So •ri 

Dear Sir : 

e have your letter of November 7, 1947 , in \zhich you 
r ettuest an opi nion of this acpartment . Your l ett er is as 
fo llows : 

\ 

ur • ·oul d like t o have yout• opinion i n 
anS\i~r to the fol l owing ques'tions : 

"1 . Shoulu propert y , real estate , stocks 
Hnd bonds , hel d ,jointl y by husband and 
wi fe , us ~n cst dte b; the ~ntirety , be 
asses~cd again~t the survivor for ! issour i 
Inheritance Tax? 

"2 . S1oul c property, real est ate , ~tocKs 
anu bonc...a , hela joi ntl y by two per~ons c.~s 
joint tenants with r i ght of survi vor ship 
anc.. not as tenants in co::....on , be pJrai sed ' 
an~ asse~sed against tho survi vor for ~is­
souri I'nh€ritallce Tax? 

''I will thank you f or an opi nion f rom your 
offi ce on these ,ubstions . t 

In case of an est ate by the entirety in ei ther r eal or 
personal property , the husband and wi fe cous"i tute a legal 
enti t y, whi ch entity owns the prop r t y i nvol vea as one per-
son , and i n case e i ther of them di es , the survivor acquir es 
the whol~ title , not by aevise or inherit c:u .... ce under t'le i nt es­
t ate law, but by reason o.f the fact t hat even before ttte deat h 
of t he co-tenant , the person, -..•ho aft erwc..r ds turned out to -be · 
the -survi vor , owned the whol e property suoject orly to the ritht, 
tit l e and inter est of the co- tenant , and t hat tae extin&uishment 
of th:1t rir!!t , t i tle and interest by the deata of the co-tenant 
l eft the s~rvi ;or as the owner of the whol ~ro ~~rty not subject 
t o any other riJht , t i tle or interest , or, i n other words , left 
the sur vi vor the sole owner . 
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e beliGve th~t this pro1 ositi on i s subst anti ated bf t he 
ana l ysis of '"n est at e by tne enti rety i n tho f ollowi ng quota ­
tion f r ot:l In lie Ma'"'-uire ' s ... stclte , 296 i . Y. Jupp . ~28 , l . c . 
5.31 : 

"I n an eotat o by the entiret y t he husband 
ana wi fe are eac. Goizeo of t • .l enti re 
e bt ute , per r.out et non per my . -'~ach O\ms , 
not an undivi ued part, but t he whole est at e . 
t ~e sur~ivor , upon uhe ueat h or tn other , 
~o~a not t ake a new acqui sition , but hol ds 
under t11c origi nal gr ant or devi se , the 
est~te beii~ merely f r eeq fro~ participati on 
bt the other. Tha.ce i s no successi on in or 
transfer of tit l e .' * ~ *" 

f urther expos ition of tna character of an c~tate by t he 
ent i rety i s set forth in the follot~ing quotation fro~ t he opi nion 
of t ne .;,upremc \,Ourt of fdssou1' i in imbush v . Danford , 292 l o . 
)8<! , 1.c. c,v6 : 

"The c 1aractcr of (..Stat·e known as an <"Ctat e 
by the enti retJ has l ong boon fir-ly in­
t r gnche in tuc law of this :)t a te . ~ ~ · 
... i'-h the a option 'o.1.' t he cour.on- L.,, doctrine , 
there wa$ n<'ces-urilJ aao,t,e ..:;, the attribtttes 
of tJ c est t.e , vir : 'l'hat neither the husband 
or .. if'e wu.s seizea of moi et ies , out of en­
t i rct,i(..o , eacn bein(.., t.1e owner of the enti re 
est ate ; that i f either c....icd , t.lt., c"'tate con­
t i nuc.a i u t:1e survivor ; ana t.lat u. on t:he 
aeatn o1 both , tnc nei-rs of tn~ 'last survi v­
int:.. woll.lu t~!<e to t 1e exclusion of the heirs 
of vne first aecc~seG . (iiede · n ·on eal 
Property (3 ~d . ) , sec . 161 . ) In "ilson v • 
.l-:'ro s t , 1 ~o l• ... o . 1 . c . 3l9 , ' .L.LI NT , J . , i n 
s peu.i<:in"" OJ. \,t.io ostat c sal d : ' In an estate 
of tnc entiret y , t ne husband and t~e wife 
duri nt tnci r j oint liv~s each owns , not a 
part , or a separ dte or a separabl e i nterest , 
but th\,; whole an · , t!:creforc , the aeath of 
one l eaveu the other still holdi ng the whol e 
t i tle a ... ocfore , ¥Ji tn no one to share i t .' 
; • )jc ~ I 

- . -
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In c~~e of a joint t~nancy involving two or more owners 
with ~ right of survivorshi p , tHe survivin£ owner , or ownern , 
after the death of one of the owners , does not acquire under 
devise or unat.r the intestate laws , but rather by virtue of 
the provisions of tne oric inal instrument which created the 
joint tenancy . 

Jection 571, l o . R . ~ . t ., limits t he a ssessment of the 
inheritance tax to property transferred by wil l or under the 
intestate laws , and to property transferred by deed , erant , 
barLain, sale or Lift made by the brantor , venaor or donor in 
conteli'lpl d.tion of death , or ...1 gr ant intended to become effective 
only after the deatn of t1e grantor , and proviaes that "every 
t r ansfer by deed , gr ant , bargain , sale or eift made withi n two 
years prior to the dea th of t ne grantor , vendor or donor , of a 
material part of his estute * ):. * shall be construed to have 
been made in contemplation of death * * *·" 

IJONCLU~IOtJ 

~ .. .. 

In view, therefore , of t he specific provisions of the in­
h~ritance tax l aw above refcrrea to anti the above outlined 
characteristics of estates by the entirety and of joint tenancies , 
the enhancement of tile esta te or the survivor in property held 
eitner by the entirety or unaer a joint tenancy flowin~ from the 
termination of the state of a co- tenant therein by r eason of said 
co- tenant ' s ddath is not subject to an inheritance tax assesoment, 
unless the facts arc tha t the t r ansaction brinr ing about t he 
creation of the esta te by the entirety or the joint tenancy in­
vol ved the t ransfer by deed , grant , bdr gai n , sal e vr gift of a 
materi a l part of the estate o£ the grantor or donor without an 
adequate valuable consi deration , which sai d deed , erant , bargain, 
sale or gift was a ccomplisned witnin two years prior to the death 
of the grantor or donor , or unless, even if accomplished ~ore than 
two years pri or to the death of the gr antor or donor so creating 
said estate by tne entirety or joint tcndncy, it is nevertheless 
apparent from tne st&te of facts surrounding the transaction that 
the creator of said est~te created i t in contempl a tion of death 
and intended it as a method of distribution of his property after 
his death , under e ither of which circumst~nces , t ne right of the 
~tate of . ~ssouri to assess ana collect an inheritance t ax aeainst 
t.1e property vested in the surviving tenant might be established. 

APPHOV ..... D: 

J . ~ . TAYLOrt ~ 
Attorney Goner 

S : LR 

Hcspectfully submi tted , 

..;.li.U..:.L l • ' · ,TwOlJ 
Assistant Attorney General 


