
MAGISTRATE COURTS . D?_sposition of ,;> 5 . 00 filir·g fee paid to the 
FILING F...ZE : clerk of t11e magistrate court upon granting 

a change of venue . , 

Honorable . • 1 . tic..~lbroo.k 
Ju~L~ of ~cobdte ~ourt 

x- Cfficio Juare or La~ istrate Court 
Dent C~unty 
vu.lcl·i , b.issouri 

De~r Jud&e Halbrook: 

Tni s will acknoul eCJ.tre receipt of your request for an 
o ini on, which reads: 

. 
n,,ould a~prcci tc very r:ruch to hava c.o.n 
opin on concerninf t ... 1e 5 . 00 filine r~...~ 
in Civil cases . 

n .uestion: here there is a change of 
venue cr.entea does tne ~) . 00 filin~ fee 
follo~. t ne case· \.O the circuit Court? 
Or is the clerk required to send the 5. 00 
filing fee to thE: Dcpart!i.ent of .tcvenue the 
first of the following month?" 

Section 23 , page 776, Laws of 1~sso~ri 19~5 , requires 
anyone CO!lunenci nt:. any proceeaings i n a mar;i strate court to 
pay t he clerk of the court a five dollar fee . Said section 
furtaer proviues t hat such fee shall be charped aeainst t he 
losi ng party , c.md if r ecovered froj"' said party, shall be 
r epaid to the clrty makin~ t he aeposit, and f urther , mak~s 
it t~e -•andatory uuty of the clerk of the court to charge 
upon benali of t he st~te eaca fee accrui ng to hi s offi ce , 
and ~t t ac end of 0aca month t o turn same over to tnc wi rectcr 
of Hevcnue of tne ~~z.te of I,is::.o ri . Sai d section reads as 
fo llo-..:s : 

"U,r)Oll the co".mencoment of any pr oceedi ngs 
in t ao maci strate court the part y com
menci ng t nc sa. .. e shall pay to t he cl erk 
of ~aid court d magistrat e fee of five uollars 
(v5 . 00) . Tne fees hereir, proviea.ed -..~lc..ll be 
cnaq ed agai nst the losinB part J , n i f 

J 
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r ecover ed froa1 sai d par ty the same shall 
be repai u t o the party maki ng t he ue ~osit 
of such fee . ~xcept as pr ovi ded in Section 
23a of this a ct , it shall be tae cuty 'of 
each cl erk of the magi s t rate court , with 
t he appr oval of t he magi strat e to char ge 
upon behalf of the St a t e every f ee t hat 
a ccrues i n hi s office and t o recei ve the 
Sc.Aine , ana a t t he end of each month , pay 
over to the director o~· r evenue a l l moni es 
(moneys ) collected by hi~ as fees , t aki ng 
two r eceipt s tncrefor , one of wni ch he 
s hall i mmedi ately f i le wi th t he direct or 
of revvnue , and shall a t the end of each 
quart er make out an itemi zed and accurate 
l i st of all fee s in hi s offi ce ; in whi ch 
list s hall be i t emi zed all fees collected 
by h i m a nd a l so all f ees due h i s OJ.'fice f 
whi ch have not been pai d , gi vi ng the natHC 
of the person or porsons paying or owing 
t he same , and turn the sarne over to the 
d i rector of r evenue , s t a ting thut he has 
been una ble , after t he exercise of diligence , 
to collect t he part unpai d , said report to 
be, veri f i ed by affidavit , a nd it shall be 
t he dut y of t he di r ector of r evenue to cause 
tne fees unpa i d wi thi n one year from t he dat e 
a ccrued to be collected by luw. 

"iil l magi st rate fees recei v d by tile director 
of revenue shall be aepos i ted by ·hi m with t he 
s tat e treasur~r i n a speci a l f und t o be de
nominated ' magistrat e f und', and all moneys 
i n sai d f und.shall be used exclusivel y for 
the payment of sal aries of magist r ates , t heir 
cler ks , deputies and empl oyees ; provi ded , 
however , t hat such sa l aries may also be pai u 
from t~1e general revenue of t he s t a t e lthen
evc;r ei ther t 11e ba l ance in the magi strate 
f und or t he a ppropriati on from. such f und is 
insufi'icient to pay such sa l a ries . " 

The .. ·e s e ems t o be no exception r equi r i nr the cl erk to pay 
over t ne five doll ar f i ling fee t o the Director of Revenue a t 
t he end of each month except as provi ded i n Section 23a of t he 



Hon . • L. Ha lbrook - 3-

s ame act, which deals witn ma~istrates that are selected to 
fi ll offices createa by ora~r of t he circuit court , and in 
such case s , the fee is required to be paid over to the county 
treasurer at the end of each montn instead of tne Oirector of 
.rtevc.nue . h O assum this is true for the reason that such 
magistrates are paid by the county instead of the state . In 
view of the foregoing statute , unless t here can be found some 
statutory provlsion requirine sai d five dollar filing fee to 
.be transferred to the clerk of the magistrate court, magistrate 
or circuit court, as the case t.ay be , where the cause may be 
s ent upon a change of venue , then .we must conclude tha t said 
fee is not to be transferred to another court with the case . 

~ection 76 , page 789 , Laws of Id ssour i 1945 , authori zes 
a change of venue in civil cases for certain specific causes , 
ana reads as ~ollows: 

".r..ithcr party shall be entitled to change 
of venue in any civil cause pending before 
a magistrate , if he shall , before t ne jury 
is sworn or the trial is commenced before 
the magistrate, file an affidavit that the 
magistrate is a materia l \rl.tness for him , 
without whose testimony he ca nnot s afely 
proceed to t ria l , or that he is ncar of 
kin to .either party , stating in , .. hat de-
~ree , or that he can~ot have a fair and 
i mpartial tri~l before such magistrate on 
a ccount of his bias or prejudice , or that 
he cannot have a fair trial in the county 
on account of bias a nd prejudice of the 
inhabitants of such county , which aff idavit 
shall be made ~ither by a party to a suit 
pending or by said purty's agent or attorney. " 

Under Section 77, page 789, Laws of ~d~souri 1945 , wherein 
an affidavit is filed requesting a change of venue , the magi strate 
tJlUSt allow oame , and it further directs said magi str ate to i ql
modi ately transmit all origina l papers and a transcript of his 
orders in the cuse to some competent magistrate , or, under certain 
circumstances , the cause shall be t r ansferred to tho circuit court • 
..,a id section reads : 

"Upon the filing of the affidavit in due 
time , requesting change of venue , the 
magistrate must allow the cnange of venue 
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and enter an order accorainr·lf, and im
Mediately trans~it ~11 of the oririn~l 
papers ctnu u trauscript o.:: all of his 
orders in the case ~o some competent 
magistr.1te in th~o. county, if t.hoz·e bo 
one , unless tho party askinb for a chanbc 
of venue shall , i n hi~ ~f. idavit , state 
that another ll'.<l6i strate in ttle county is 
a materia l witness for him without whose 
testimony he cannot s.:~.faly proceed to 
trial, or that he is near of ~in to either 
party , sta tiuu in t"'hat ue6 ree , in \.hich 
case, or in the event there i s no other 
magistrate in the county , the case shall 
be certified to the circuit court for 
tria l as if originally fi l cu in the cir-
cuit court , i n which case the receiving 
court or magistrate shall be notified 
immediately by the magistrate granting 
the change o£ venue , by filing with the 
clerk of the ci.c-cuit court or mur,istrate 
receiving the Ci.lSe on chi.l.nge of venue a 
certifit.d copy of the order gr<lntint t rlC 
cnanJe o; venue, and upon r eceivt of such 
notice such mat:,iatrate or cl er!:: of the 
circuit court to whom tne chane:.e of venue 
is gr antee.. shall reset t he case for tria l 
on a day certain . If the change be allowed 
on ac count of bia s or projuuice of the in
habitants of tne county , all of the original 
papers anu such transcript immedi ately shall 
be sent to a maeistrate oi some adjoining 
county !'or trial as herein above provided; 
, rovided , that when such affidavit for chan&e 
of venue shall be filed , the magistrate snall 
have no further jurisdi ction in the cause 
except to grant such chan( e of venue . " 

Nowhere in either .... ection 7~ o.~.· 77, suprtl , is t.tlC orieinal 
filing fee of five dolldrs specifically r~~uircd to be trans ritt ed 
to th0 court recLlvinG the cause upon a c~~nbe of venue . 

'l'her e is a well estaolisned maAim in la""' known as express io 
uuius est cxclusio alterius , which means t.1<l"v \'lhere th~;;..x e is a 
stutute prescribing thd.t a thing sha.Ll be done in a pa1·ticular 
manner it necessa rily r roni bits t nc uoing of it in a ny other 
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manner . (See Lancaster v . Atchi~on County , 180 ~ •• • (2d ) 
70o , 352 l·!O. 1039 . A1~o , Dietrich v . Jon~..s , 53 s . • . (2d ) 
1059, 22 '7 o • . ~.pp . 365 . The primary rule of statutory con
struction is to asccrtaii thu la\~akcro ' intent from words 
used, if po ulble , and bive it that effect . ~ee Donnelly 
Garment ~o . v . J\eitc1 , 193 ~ . k: . ( 2d) 577, 35>+ 1-..0 . 1138 . Al so , 
dt ate v . ~all , 171 ~ . k . (2d ) 787 .) 

In the absence of any particular s t atute directing Ulat 
t he fee provided for in ~ection 23 , supra , be transferred to 
tnc clerk of the ma&istrate court , mas istrate or circuit court 
\-.rhere the cttuse may be sent upon r;r anting a change of venue , 
it certainly seems t o have been the l egi bl ative intent that 
such fee should be deli·..rored by the clt.rt{ to tne .lJiroctor of 
lievenue or the county 'treasurer , as the case may be, at the 

... 

end of each month , an~ that said fee sho~ld not be transferred 
along with the case t o the court receivi ng the cause upon change 
of venue . 

CJl~~LUSIVN 

Ther foro , it is the opinion of this department t hat t he 
five dollar filing fee requi red to be paid to the clerk of tho 
magistrate court upon commence.ucnt of any proceedinJ;s shall be 
paid by said clerk to tnc .Ji rcctor of Revenue or the county 
treasurer , as the c~se may be , at tho end of eacn month and shall 
not be transferred to tho court receiving the cause by reason of 
a change of venue . 

APPaovr;lJ : 

J . £. T~YLOR ~ 
Attorney General /~ 

ARH : LH. 

rlcs~ectfully submitted, 

AUBR .. ..! • • HAl1l·.BTT, Jr . 
Assi stant Attorney General 


