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1'-...tiGISTRA 'rtS : 

When several defendants jointly chargeu wtth a felony and 
one defendant disqualifies the magistrate at a preliminary 
hearing , that magistrate shall continue to examine other 
defendants . If, on a trial before a magistrate for a mis­
demeanor ; it appear from evidence defendant should be put 
on trial for a felony , it is the duty of magistrate to dis­
miss the misdemeanor charge and proceed to have defendant 
charged with a felony in conformity with the statutes . 

.~rch 12 , 194g 

Honorable Arthur U. 
.L .a~.:.istrate 

Goodman, Jr • 

lrllnklin County 
Kennett , l~issouri 

Dear Judge Goodman : 

This will acknowledge receipt of your request for an 
opinion , whicn re .. ds.: 

"ilease let me have your offici 1 opinion 
on tne following mattcra a t your earli~~~ 
convenience: · 

"ll) .nen t wo or more percons are crta~gcd 
with a ~elony in ~gi3tr~te ~ourt ~n~ pr ior 
to commcmcement of the yrelirnina.ry examir .. a ­
tion one a.efe.t·daht file:- his affidavit uis­
qualifyin t he Mtfiistrate • aoes tnis dis­
qualify the ~~gistratc f rofu proceeding with 
the pl'eliminary as t o all tle.t'enaants , or is 
a 3evcrance in effect brought about by the 
dis~ualification , so th~v preliminary will 
be n .lv. by tne. ne\'! La~ it1:tratc Cl.S to one 
~efendant and as to all otncrs by the 
original Lagistrate before whom complaint 
was filed? 

"{2) hen a defendant i· bein(. tried in 
L.C... i ... tr-'te ...;ourt for misdemeanor ."'nci. the 
evidenc~ shows that he snould be put on 
trial for a felo~y, cognizable in the Cir­
cuit Court , e~actly what procedure io 
folloueCJ. , and i s a sworn compl a i nt charg­
i ng the felony required to be filed?" 

Under ~ectio& )864a a11d J864b . page 843 , Laws of 1.assouri 
19J..t5 , there can o~ no quc::;tlon but thnt any defendant y be 
entitled to di sctualil'y a magistrate for any of the rrounds set 
out for disquali f ication under said act . vcctions J8G4a and 
3Bo4b . supra , unu.or certain conditions provi de thc.lt a magistro.te 
raay oe dis~ualif'ied to conuuct e:u1 ex... .• ination of any persQn 
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accused of a felony, upon s aid defendant's filing an affidavit, 
and further , prescribe a procedure f or calling in another 
magistrate , however, there is no specific direction as to which 
magistra te shall hear the other defendants who may be jointly 
charged with the defendant that disqualifies ·the ~agistrate . 
Sections 3864a and 3B64b read a s follows: 

"Section ) 864a . Disqualification of magistrate . 
--A magistrate shall be disqualified to conduct 
an examina tion of any person accused of felony 
a s provided in t his article if an· a f fidavit is 
filed in his office by the accused, the prose­
cuting attorney, or the complainant , before the 
commencement of such examination, stating that 
the magistrate is near of kin to the accused 
by blood or marriage; or that the offense charged 
is alleged to have been committed against the 
person or property of such magistrate ; or against 
some person near of kin to him by blood or mar­
riage; or that the magistrate is in anywise 
interested or prejudiced, or shall have been 
counsel in the matter, as the affiant verily 
bel-ieves . 

"Sect i on 3S64b. Proceedings in case of dis­
qualif ication .--If the magistrate i s disqual~­
fied as provided in the next preceding sect ion, 
he shall set the examination down for hearing 
on some date ~ ithin ten days after the aff idavit 
is f iled, and shall notify and request sonie 
other magistrate in t he county, if there be one , 
or if not, somo magistrate in an adj oining 
county, to conduct the examination at the office 
of the magistrate where the complaint is filed; 
and it ~hall be the duty of the magistrate so 
requested to a ppea r at the time and pl ace a p­
pointed for said examination , and he sha ll pro­
ceed wit h the same in like manner as i f the 
complaint had originallt been brought bef ore 
him ; Irovided however, t hat no judge of the 
circu t court · no~ a ny of the appellate courts 
of this state shall be requested to conduct 
such examination. \ hen a magis~rate appears 
a nd conducts an examination a s herein pro­
vided, his a ctua l traveling expenses at a rate 
not to exceed five cents per mile and his actua l 
subsistence expense at a rate not to exceed five 
dollars per day shall be allowed hi m and shall 
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be t axed as costs in th~ case and shall 
be pai d as other costs i ncurred on behalf 
of t ne state . " 

However , we can see no particular reason why the magistrate 
presidi ng at the hearing should not continue with t ne preliminary 
heari ng and examine the other defendants who di d not fi l e a f f i­
davits to disquali fy t he ma~istrata . In the absence of any l aw 
disqualifying hi m, it is his legal duty to exami ne the defendants 
as required by l aw . • 

The following aeciaion is somewhat analogous i n State v . 
~etherford , 25 Mo . 439 , l.c. 442, in that the court held that 
where two are jointly indicted and only onc .applies for a change 

~ of venue , an order removing the cause will be effectua l only as 
to the one applying for a change of venue . In so holdi ng t he 
court sa id: 

"The venue in this ca se , so far as regar ds 
the defendant Clemsey \ etherford, was im­
properly changed from Morgan circuit court 
to the Benton county ·circuit court . Clemsey 
~etherford did not petition for the .chanF,e-­
t ook no oteps to have it ordered , and t he 
circuit court of Benton county h~d no juris­
diction over the case , so f ar as it relates 
to her . " 

Section 4036 , R. t> . ~~o . 1939, provides that where there are 
sever a l defendants in any indictment or crimi nal prosecution 
and cause for removal exists only as to part, tne other deland­
ant shall be tried in all proceedings had against the~ in the 
cou.nty in which the ca se i s pending , in a ll respects a s if no 
order of removal had been made a s to any defendant . In ex 
parte Bedard , 106 ltlo . 616 , 1 . c. 626 , the court , after a lengt hy 
discussion defining "crimina l prosecutions , " concluded tha t a 
prelimi nary examination i s a crimi nal prosecution. In so hold­
ing , the court said: 

"Having concluded t hat a prelimi nary ex­
amination is a 'criminal prosecution' wit hin 
the meaning of section 4174, supra , and t -at 
said court is a criminal court w!ttti n t he 
meaning of the same section , it !ollows tha t 
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the judge of that court had no j urisdiction 
to hear ana deter mi ne the i ssue r a i sed , a~ter 
the filing of t he affidavits ar;a inst hi m by 
the a ccused, and t he subsequent trial and 
i s suance of t he writ of commitment wer e 
coram non judice and void . The affidavits 
renderea-him incompetent ~o hear and try the 
cause . The only juri sdiction that remai ned 
i n him after th~ f iling of tho affidavits 
was to make an order f or the el ect ion of a 
s pecia l j udge , , or the calling in of another 
reeula r judge to dispose of the case . ~tate 
~ · dulling, 105 f~ . 204 , and cases cited .» 

.hile the foregoing provision may not be applicable to 
preliminary hearines before the mazistrate , we think it ad­
viaable , under the circumstances and foregoing decision, in 
the absence of any l aw to the contrary, to follow the same 
procedure . Section 4050, H • .:> . Lo . 1939, further provides 
tha t \~en two or more def~ndants are j ointly indicted for 
any f elony, before announcing hi mself ready for a ny tria l at 
any term of court , if he require it, he shall be tried sepa­
r a tely , and i n all other cases it shall be within the dis­
cr etion of the court . The f oregoing l aw refers solely to in­
dictments , and , theref ore , apparently is not a pplicable t o 
preliminary hearint s before a maei s trat e , since no preliminary 
exami nation is necessary when cha r ged under an indictment r e­
turned by a grand jury. 

Section 101, page 795, Laws of fit.ti ssouri 1945 , requires 
tha t t he proceedi ngs upon a trial of suits before magist rates 
with respect to the examination of witnesses, the submi ssion 
of evidence and argument ~ and the order and conduct of t he 
tria l , shall, wher e no other pr ovis ion is made by l aw, . be 
governed by the usage and practice i n the circuit court , so 
far as the same may be applicabl e . 

In view of the foregoing statutes dealine with preliminary 
hedrings bofore magistrates when charced by information of a 
f elony and as t o t he procedure applicabl e to defendants char eed 
j ointly of a felony after one defen~ant only has disqualif ied 
the circuit ~udgc, we believe tha t , when several defendants are 
char ged j ointly with having commit ted a felony a nd one defend­
ant disqualif ies t he magi strate at a preliminary hearing , that 
magistrate should continue to exami ne t he other defendants j ust 
a s i f no affi davit had been f i l ed by one uefendant to disqualif y 
him . 

I 
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You next inqui re as to what procedure should be fol lowed 
when a defendant is bein~ tried i n a magi strate court for having 
commi t t ed an offen~e punishable as a misdemeanor and the evidence 
shows that he should have been cha r e;ed uith a .felony. Section 
28 , page 757 , Laws of ~us~ouri 1945, provides t hat i f , in the 
progress of any tri a l before a maeistratc , under the provisi ons 
of this act , i t shall appear that the accused ought to be put 
upon his tria l f or an of f ense not coenizable bofore a maei str a te, 
the ma. iatrate shall i wnedi ately stop all f urther proceedings 
before hi m, and proceed as i n other cases exclusively cognizabl e 
bef ore the circuit court, or other court in the county having 
jurisdiction thereof . The foregoing provision is ample authority 
for di ami s sinr a misdemeanor anu char gi ng the defendant with a 
felony . Section 1206, Kelley' s Crimina l Law and Procedure , Fourth 
~aition, reads: 

"If , in t he progress of any trial before a 
j ustice of t he pea ce for a mi sdemeanor , it 
shall appear that the accused ought t o be 
put upon hi s t ria l f or an offense not 
cognizabl e before a j ustice of the peace , 
the justice mus t i mmedi ately s top all .tur­
ther proceedine s before hi 111 , and proceed as 
i n other crimina l caaos exclusively cog­
nizable before the circuit court , or other 
court i n tne county having juris diction 
thereof . 

"The justice has no jurisdiction to punish 
a case of felony; · therefore , i f the evinence 
on the trial develops a felony , t he j ustice 
must ·stop th~ tria l and dischar ge t he j ury , 
if there be one , and let a new compl a i nt be 
filed , char ging the felony , and proceed with 
the pr elimi nary examination, as in other 
cases of felony. " 

Sect ion 3894 , lt . S. I.o . 1 )39 , further prescribes t he method 
of char gi ng one \)ith having co runitted a felony, and reads : 

"Informations may be f i led by the prosecut i ng 
attorney as informant durinc; ter1.1 t i me , or 
with t he clerk in vacation, of the court hav­
ing jurisdiction of the offense specified 
t herein . All informations shall be si .... ned by 
the prosecuting a ttorney and be verif i ed by 
his oath or by the oath of some person compe­
tent to testify as a witness in the case , or 
be supported by the affi davit of such per-
s on, which shall be f iled with t he i nformation ; 



Hon . Arthur U. Goodman, Jr . - 6-

the verificat ion by the prosecuting attorney 
may be upon i nformat i ..:>n and belief . The 
name s of the witnesses for the prosecution 
must be indorsed on t he i nformation , in like 
manner a nd subject to the same restrictions 

·as r equired in case of indictments ." 

Section 3895 , R. S. Mo . -1939, fur~her aut horizes any per son 
having knowledge of t he commi ?sion of crime to make an a f f idavit 
and file it with t he clerk of t ne court having jurisdiction , and 
r eaus: 

".ihen a ny person has knowledge of the com­
missi on of a crime , he may make his affidavit 
bef or e any person authori zed to administer 
oat hs , setting forth t he offense and t he per ­
son or per sons char ged t herewith , and f ile 
t he same wit h the clerk of t he court having 
jurisdiction -of the offense , for the use of 
t he prosecuting a ttorney, or deposit it with 
the prosecuting attorney, furnishing a lso the 
name~ of t he witness es f or t he prosecut ion ; 
and it shall be t he duty of t he prosecuting 
a ttorney to file an informa t i on , as soon a s 
practicabl e , upon sai d affidavit , as directed 
in t he next preceding section . " 

It is well established t hat one cannot be tried for a 
felony until he be char ged by information of the prosecuting 
att orney or indictment r eturned by t he gr and jury . See Section 
17, Article I, Constitution of Missouri 1945. 

In vi ew of t he foregoing provis ion, when a magistra te is 
of t he opinion from evidence adduced in a misdemeanor tha t the 
defendant should be charged ~lith a felony, he should dismi s s all 
proceedin~s and have the proper proceedings instituted to charge 
t he defendant with a felony . Thi s may be done by a ny person, 
havine knowl edge of t he commi us i on of the crime , making an 
affi davit, a ck nowledged by someone authorized to administer oa ths, 
arlQ filing same with t ne cl erk of t he magistrate court . The court 
will then proceed with t ne preliminary hearing . 

CONCLUSI ON 

Therefore , it i s the opinion of t his department : 

(1) That when two or more persons are jointly char ged 
in an inf ormation a s having committed a felony, and one defendant 
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files an affidavit in the magistr~te court conducting the 
preli minary hearing to di s qualify said ma~istrate from ex­
amining hi m, this does not prevent the mat: istrate from con­
tinuing the examinat i on of all other defendants who did not 
file an affidavit to disqualify hi m, and it is his lawful 
duty to do so . · 

(2 ) \1hen a defendant charged td th a misdemeanor is bei ng 
triea. before a magi s t .rate and the evidence adduced is of such 
a nature that the defendant could have been charged with having 
commi tted a f elory , it is mandatory that the magistrate stop 
all proceedin~ S und have proceeain[ S instituted to charge said 
defendant with a felony. This may be done , in accordance with 
the statutes prescribing the procedure for char gi ne one with a 
f elony, by any person having knowledge of the commission of t he 
crime maki ng an affidavit , properly acknowledged by someone 
authori .c.ed to administer oaths , and filing same with the clerk 
of the ma£istrate court , whereupon , tpe magistrate will proceed 
with the preliminary hearing . 

APPROVc.D : 

-J . ~ . '£1\YLOR · o/?j7 
Attorney General 

ARH : LR 

Respectfully submitted, 

llUD~Y H. HA!· .. ~TT , Jr . 
Assistant ~ttorney General 


