
BAIL BOl!DS : 'fhe clerk of the circuit court :r1ay fix 
bail and take a bond or recognizance where 
the defendant is under arrest or in custody 
after an information or indictment has been 
filed , and when court is not in session. 

llarch 3 , 1948 . J J 
l'onornble lobert C • • ri th 
Prosc cuti n ~ J\tt or>noy 
Livin ;s ton Cotu1ty 
Chi llicothe 1 Jfiasm.Ti . 

Doar Sir: 

\J o havo ... oce1vod your r equest for nn opinion or 
ti i s depart! ont 1 Yth1c!~ roquost io no f ollows : 

"Our attention has bocn called to &oc­
tion 3Ju5 am1 ~9G2 or tho Hovisoct 5to.t­
uten of ':isso·wi , 1939 1 o.s o.; 1ended ar.cJ 
tl1ore oeema t o be sono di:ficulty as t o 
whotl..c r t!-~o Clerk of t.t.o Cot.r t can take 
o. bond and under what clrcunoto.ncoa . I 
woul d npproclo.to i t if '!,uU would c i vo ne 
an opL ion on th.1D po1nt . 11 

~oc tion 3805, h . v . • .o. , 1959 1 a s a. . ont od , Laws 
1945 , p . 8 41 , reads as folloua: 

"\lhonovor any porson shall l>c conrni ttcd 
to jail on a ~&rr~,t of cmmu~ent by 
any nagistro.te for a bailable of f onse 1 

the rococn,izanco , with proper security , 
T.lay be taken by t he court or j udge of t h.o 
court having cr1rlinal jurisdiction , and 
i n cuse of tho absence of tho judGO of 
such court hnvi nr criminal jurisdiction 
fron tl .. o county 1 such r ec0 :;n!zanco •1o.y be 
takon by any judco of a court of record, 
oxcopt a jut' uo of tho probate court . u 

Section 3962 , R. s . Po . , 1939 , r oads an f ollows: 
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"\/hon tho defendant is in cuatody or 
undor arrost for a bailable offonso , 
tho court in which the indictment or 
infornation is pendine 1:1ay l et him to 
bail and take his bond or rococnizanoe , 
or , i f the court is not i n session, tho 
clerk of tho court ma¥ fix the amount of 
such bail and tako his bond or rooogniz­
o.nco ." 

Your attention is cullod to tho fact that these two 
sections aro by thoir torma appl icable in t\7o soparato situa­
tions . Soc . 3885 is applicable whonevor u pc son has been 
committed to jail on a warrant of cor.mtitmont by a macistrate , 
and Sec . 3962 is unpl icabl e when a person is undor arrest or 
i n custody at t he time of tho filinc of an ind1.ctmont or in­
fOl">I1£ltion . 

~ection 3893 , R. s • . o . 1939 , requires that a pre­
l iminary hoari nf; bo hol< boforo a maciotrate prioi• to tho 
filin~ of an infornation cl::..u.r.:;ing a felony . 

Section 3876 provides for t ho ru1cistr ute 's taking a 
rooownizanco , if tho offonoo c. urcod is a bailabl e one . 

Section 3877 provideD ~tat if sufficient bail is not 
offered, t ho poroon shall bo conmittod to tho county jail to 
m·mi t trial • 

Section 3870 requires the mLlGiOtl"ate , vrhonovor a per­
son is conmittod to jail for a bailable offonso , to endorse 
on tho v;arrant of conmd tment , tho SUl':t in l"thich bo.il wo.o re­
quired . 

Thereafter, and prior to tho tine an infornation is 
fllod , where the person cho.raed~has not proviouoly boon able 
to offor su£ficiont bail, tho recoGnizance must bo taken ~n 
accordance \"11th Section 388b . That soot ion spooifios tl o of­
floors who may tako a roco~nizanco tulder t ho oirou o tancos . 
No ~:1ontion is nude of the clerk' s tal{in.: a rococnizance , and 
he i:J, thor o.foro , without autLority to do so , and any rocog­
nizanco v1h1ch ha might purport to tako would bo void . Stu to v. 
Caldwell, 124 1 J.o . 509 , 28 S . \1 . 4; ~tnto ox rol . v . •'ro.sor, 
165 l.!o . 242 , 65 S .\. • 569 . 

'rho sheriff is authorized tmdor Section 3965 to take 
bail whon tho a:nount has boon fixed by tho maciotrato and on­
dorsad on tho Yiarrant of commi tment . (Soo Stato v . ilolt , 234 .Mo . 
598 , 137 S .\1 . 877), but no provision hns boon nado for tho 
clerk ' s doinc so . Once , howovor , tho information has boon 
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t'il od \"Thero tho po .. :•aon is i n cuotody or under arrest , Sec­
tion 3962 becomes appl icabl e . Under t ho.t section the clork 
is a:uthorizod to fix v..1ount of bail o.nd to tol<o the . bond 
or rococnizance, it' t ho court io not in soso1on. The cl erk ' s 
authority io ltmitod to oases whoro tho court ia not in ses­
sion, and tho record of his action truwt show that such was 
tho case . Sto.te v . Woodward , 150 1 0 . 680 , 60 S .\f . 1042 . 

COl!CLUSIOU • 

Tho clerk of tho circuit court nay fix bail and 
take a bond or rec-oonizance whore tho defendant is under 
arrest or i n cuotody after an infornntion lbr indictment 
has beon filod , and \1hon court is not in soauion. 

APPROVED a 

J . E . TAYLOH Cf# 
Attorney General ' 
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HospootfU.lly submi tted 

HOBr:l tT n . \.TLDOfiH 
· Assistant t tornoy General 


