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TAXAT ·· AND REVENUE: Foreign corporation not engaged i n business in 
Missouri is not liable to Missouri fran chi se t ax. 

A ~st. 19, 1 48 

Honorable Clarence Evans 
Clta5 r 1 n , gt to T x ommission 
Jefferson City , l'"icsouri 

De r Sir ~ 

FILED 

:? 7 

Reference is made to your request for an o~f~cial opinlon 
of this office, r adi~g cs follows ~ 

e : Co.rno:r.ation Franchise T x - a:e~as 
~~ Trans.onissi..on "' r v~"'tJtlon 

On arch 1 ~~c r ... cei ved the 1948 Cor )O:£"ation 
Fl nch:sc Tax tcport fro:n the bov corpora­
t.:cn . On Line 12 of sai.rt r .J ort. call1.n for , 
~ropcrty nd ~sets in i~~o~ri, th~y quote 
S, 201,672. 76. The a•sess nt was ~de on 

this fic·ure and the tax of 4100 . S~. was certl. ­
f'ied to t .e ir-ctor of ovenue who in turn 
fo rwardon a statement for that amow1t to the 
cor.or ation. 

"This ;.;eel~ tho attorn y for the cor poratio:1 
ca lled on us stating tllat they f elt the , ·· ... re 
no.t liable for corporati.on franchise t ax be­
cause they did no business in ~saouri . I~ 
appears that this cvrpo.cati-.;n is vf;lO.t•a ..~..ng 
under :l cor~iflcatc o ~iut1&oi .A. ty .. :rom t.1e ... <;<\.!-

J•etar y of State unich \"fas :-a. tou to .... · 
1947. They have approxim tely 140 
line i n 1' ssou.ri , ent <;:rln th'3 state on the 
South and lee·i'in the state on the ast . ·. oy 
have one pwnping station Cit Oran, .. iusoul'i . 
This is strictly a gas corporation and t he' 
neit her buy or oell gas t1ithin t he o;.~tntc of 
lissouri . :-:,..,. ortly office r e.intainod is a 

r egistere . of ~ .... in ~t . d~ :lis • .d.saour l , .. a 
r equired b' t .lb Jeereta r y of the State, hot'l-

( 
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ever, thi!3 of~ic~ i2 rn".:rely a pl ace for them 
to rec .... 1ve mail . 

n· e \vill apprec · at~ your adYisln~ us whether 
or not t his corpor tion l~ subJect to a cor­
pora tion franchi se t .:x for 194<:) . " 

AlthDu h not so -=-t~ t ed dirE ctl~r in }OUr opinion re~ueat, 
1\.J .:_nfer t' LJ vhe C I'"1 Hft :.);:'l r.;.nerred tv t 1 ... erein is ona 't·ThOSO 
clomicilc i. ln ~ J.'ri: i ,n state , l'Jhic:1 inference in confirmed 
b~ further au~~cD fro~ you . 

The rli ssouri frand,ise t~x is i mp\lood 'itnder -:he provisions 
of Section 1·997.135 , no . ~ . S . A. The pertin~nt prov'ls ions of 

·thi s st.atut ~ r6~d 2s fo llo"-rs : 

tt J>< ::· ),' Every for .;i.::;"'l.· corpo11.t.:. on ~ngagod :i n 
businesJ in thi .... stat-.. ·1\rhe~lv r ·-nder _ cor­
ti.ft.::~ t ~ o f zuthority i s suet" tin er thi.::; J\{!t 
or not , shall pay an annu_l fra:..1c · se tax to 
tr :-~~te ; ' issour i cqu 1 to ono- t'tfenti th 
of on ... per cr'lt of t h e nar V" l v.e of' L ts out -
)t r ~~:: :.n ~ "I r; and su1·p l ns employe<"' ::.r~ busl ­
• -> ... in this state, or if the outst ~. ~.1g 

sh res oi ~u::: corpor t i '1 r any pa:r.t t•1ere­
of C'm::dst. of shnr e s 11ri t H)U .. par val ue , thon , 
i 1 t'hat event , for t 'he "0\.... .. ':>~sos ncr~in con­
tained , ... uc.: 1 

.., area shall b" c,n~idered a s hav­
.:.n a value J... 5 . 00 er ohar , .rn.lcss tho 
actual v:Al vc J:: ouch ohnres .Jhou.ld exce·ed 
~5 . 00 per ~~are , l n ~ich cr~e t~e tax shall 

be levied :1n'i colle ctea on · t lie a::tual va l ue: 
and the stlr olu3 , r..nd f r the purDoses in thi s 
Ac t such .corp )ca.t'lon shall be -. ccned to bave 
.e&.Jployed in this State t uat po ,~ .. io 1 of i t s ~t;t-
v.i.J:'e OUt&tandin .3V res and sur .. lUS ~.~~1~ t .its 
prO'J.orty and t: 3SCts ir th to ::;t l•~ n-,.. ·~':'> 1.11 
its ~roperty and asset s wherever l oc3tad: 
* ~ * " . 

In construin~ this section an previously f'ounu., il'l ldlich the 
same terminol ogy ''~• s employed by the General Assembly, the Sup r eme 
Court of ! 1 s s ouri ha s held th t t he t ax l evied t hereurder i s one 
upon t, '1e privilege of transacti l" business i n this state as a 
corooration /e quote f•on State v . Pierce Petroleum Corpora­
tion, 2 S . I . ( 2d ) 7~0 , l . ~ . 79h : 
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"The tax is not ~ property tax , but an excise 
l evi ed uoon t Le privi la~e of transacting .busi­
ness in t his st ~te Ps a corporati on . State 
v . Lax Commission, 2a2 Ao. 213 , 221 tJ e t . 721. 
* ~ *" 

Th.:.s co"1strt~ctio'1 has heen r eaff irmed .i n subsequent cases , 
not abl y ·assouri Athletic Ass ' n v . Del k Investment Corp., 20 
S. W. (2d ) 51 , and other cases . 

This constr-~ction has been further narrowed in Stat e v . 
Shell Pipe Line Corp., 13~ s . 1. (2 ~ ) 510, 1 . c . 521 , to mean 
only engaging in business of an i ntrastate nature ·direct l y in­
ci dent t o t?e primary purpose.. of t'>-~ corpor at ion. 

We · consider the f ore oin~ to be pertinent i n vi ew of the 
statement incorp..>rated in ) Our opinion r equest to the effect 
t~at the cor~ration "ai d no business in tlissouri. r. 

The question o£ hcther or not a f or ei gn corpor~tion is 
~engaged i.1. business:t \rlthi n the ·state of fdssouri , \'tithin t he 
meaning of th fr, nc'"i ss t xing st .... tutes , is , i n each r.::&sc , ono 
of f act . The decisions or the various s tot e and federa l courtv 
'" r e not in accord a s to the indicia ttat .:tust be looked to in 
determining , ·hether cert~in acts constitut e the "doing of busi­
ness . " This v&riati on may be cxpl ui ned by r eawon of the preb­
l e l havi ng been approached not only frotl tl e ~r gl e of t axation , 
but also with r espect to jurisdiction over such forei~ cor po­
r ations! t he method of obtainin~ ser vice t hereon , li&bility f or 
crimina act s o.f' officers and a rents , . otc . However! tl ~ rule 
seems to be well oettl ed in is~ouri t h- t "engaged n business" 
means the carrying out of · corporat ... functions necessuril y i n-

. cident or dir~ct1y connected with the prill'l.a char ter purposes . 
Such bein~ the case , and if it be dater~ined , as a matter of 
fact , that t he cor poration now under consider tion does not 
"engage i n business" ltTithin t his state., \,e believe tha t no lia­
bility for flissouri f r anchise t~x exists . 

Wo do \dsh t o poi nt out that cases. holdi ng , under r.i~ilar 
circumstances , tt~t l i ability does exist ~re not apposite , in­
asmuch as some t fxing statutes i mpose liability sol el y upon the 
ba3is of a f0r i a cornor~tion having the ri .~t to en,s e in 
business within t ho st to i nt which it enter s , without regard 
t o whether or not such corpor te funct i ons a r e i n fact actually 
exercised. Therefore , sucl, cases do not serve to impo~e lia­
bility upon the corporation now under consideration. 
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CONGlCSI OH 

Ih ~he prel!lises , we arc of the opinion that a fo rei 8Jl"cor ­
r a t i on, not actually cnr.rnged in buDiness i n Missouri , is nut 

l iable f or the l issouri f r anchise t ax, even though a lar• e 
roportion of the assets of ... uch fo r eign corpor t ion are t>hysi­

c· 11. situate 11ir.h ·.n i; i s state . 

'"\ . • l ~LOK 
Attor~cy General 

Respect£ llJ s ubmi~tel , 

" Il,L ". '-"~ERRY . Jr . 
Assistant Attorney Genera l 


