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HIGHWAY ENGINEER: In counties having a population of more than 20,000 
and less t han 50,000 inhabitants where the county 
surveyor is ex officio highway engineer, under Sec­
tion 8660, R.S . Mo . 1939, t he county court may not 
appoint a county highway engineer prior to January 1, 
1949 , or until after expiration of term of office of 
such county surveyor or a vacancy exists in the 
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T:li3 w:ll o.c~:nor:lc ... :a receipt of y ~ur rc'"'uo .... t _'cl· an 
o_ .~niCJn ~hich l~cud:J: 

11 T:1is office }:l~c 1Joon ro< 10:::. to to obtu:l.1 
an opinion b- tho ucnol .. aolo 0ow1ty Ccurt 
of .. ,nl". o , Dalino Cotwty ... :~.ccu:ol on t!10 
fol1o~ iu .. mtto.r . :Uo .... s tho ount~ , v..J.•t 
ll:.lVO ntr a.utilol'it~ 04.' contt•ol OVC.l .. tho 
c oun ... y 01~,i... o 1• i t .. i-·d clno::: c ounties 
to diro .... t n'"l a..J.t .c.·i~c O!'i! en co..u t~ 
1•ou .... , u!~ian;os n.1a c:tloort ... i!1 ncccl·danca 
' .tt:_ Art .. c1o 0 , ... action 86.Jf.. to ..... 659 
inclu~ivo? 

"The Co .. luty Com .. t hllo bo n 1nfu:t'l. .. Ou. t :mt 
i n cth"Jl~ c J ..... 1tio..: of tho n :. 1:l;::uo olnss trw 
C cunt;; Co ... • ... : ... uz c.ppolntcd n C ...,.mty L:[-;:~-
, .. ay .:n ;in<..;J .l.' dl<l thn.t oni.. .. lj,..t : 1EJOl' i~ 
'uUd int.~ ufflco in ncc~.-l•~o.uncc ~ lth no.~ovo 
n"' Je ...... soctic110 . T·l.;-~ o~f • cc ucult. npp~·o­
cio.te an opir.io.1 oo to ·het.... tl .. c County 
Court !.~.a:.. authol•it· to c.ppo:r ... ... ..... Cmmty 
.di,--;:1~m.J , l :ir.o )l, of~oct1.v'.3 J:.>.nU•.l·:,· 1 , 1948 . " 

.e havo pUI•posol: \ · thhclc r ona.o1•in;-; th:o opinion i.Ultil 
the r ~"1r0.10 G Ol.l~ .. t :lllti. 0..'1 opportun:tv to pt:OG ".lpO:. ~ quo • .. o.r­
l~rto ?!'Ocoodinc 1. ~- ~nco o~ J . ~ . Taylor , Attorney General 
v • • • ·.L'UC l h J-..iuUl'~, J ... • , file to l..Oto:• .. lino 1~ospondont ' s 
tlt.lo t of' icc of c< .• n·: il1. r:a·· anr.;i.llOOl' 11 :·-: • . oui o Cmmt~ , 
1ssour1. . 

T rw n· .. ~ to ~ ""UlJOC A.~ ug_ u ... s Q.P +-ho county c ourt 
end ct}lrn:;;r•id.l,,..:~.:u:rl.o .... ;:_n~r· , "'~bpo .. :n ... tl b? tn-o c..J·m~y court, 
am ho 1 1'al-. th'J c ount:>- co ~t; r.:t..'1Y co torm.rd di:::•octl~: sn.id 
cotUlty hiGll''•UJ onzi ool' t..) clo oui.u no:.~: ~ 0:1 count:., t•oo.ds , 
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bri dgos and culvort3 , we arc oncl osinB a. copy of an opinion 
rocontly ron::1o1•ed by this dopart oont to Honorable Jo!m E. 
Brooks , Associate J udgo of the Franklin County Court, Union, 
Mi s s our i , undor dato of Juna 10 , 1947 , which wo boliovo will 
fully ans~or thnt part of your roquoot . 

You f urther inauiro i f t ho c ounty court of a t h ird class 
county may , as of Jnnunry 1, 1948 , appoint n county h1c~way 
un~inoor . Section 8655 , R. s . tlo . 193D , provides that t ho 
count y court in any county of tl1ia stato may appoint o. county 
hi :::;h\1ny onc inoer , nnd furt hor prov1doo tbe t orn of office and 
that enid court shal l f ix h is componsnt1on, and rondo : 

"Thoro is l~oroby crontod in the several 
counties of t ho stnto of Miss ouri tho 
ol'fico of county hi~lnvny oncinoor , a.nd t ho 
county courts of oach county 1n t h is state 
aro hOl"eby autllor1zod and on1poworod to 
~ppoint . an<.. nny appoint 0. h i <jhway oncinoor 
within nnd for t lwir roopoctivo counties 
a t any ro ;ul ar noot i.ng for ouch l ength of 
t1mo as nay be dooood advioablo in tho 
j udcnont of tho court , nt a oo~pensat ion 
to bo !'1xod by tho court." 

Undor Sect ion 8660 , R. s . Uo . 1 939 , amoll[; othor t hincs 
i t prov1doa tl1nt the c ounty surveyor, nftor Jnnunry 1 , 1941 , 
in counties tho s1zo of your county. shnll nl ao bo ox officio 
county hichway onginoor, and rends i n po.rt : 

"Tho county court of tho GOvorc.l counties 
1n this state rUD.y , in thoir diacrotio;;t , 
o.ppoint tho-county surveyor of t heir r eapcc­
tivo counties t o tho off1oo of county hiGh­
way onginoor , provided he bo thorou~lly 
~lificd and co~potont , ao roouired by 
this arti c l e ; ur..d whon so appo111tod , ho 
shall rocoivo tb.o c oopenso.tion fixed b:, 
tho county court, as provided 1n section 
8657, 1n liou 9f ~11 foos , oxcopt such 
foos o.o o.ro nll0\70a by law for his sorvicos 
as county ourvoyor a Provided , that 1n 
counties in widch tho pr ovisions of t h is 
o.rticlo with refo ..... ·or:.co t o tho appoint nont 
of a. county h1t;h \7ay eng ineer ho.vo not 
boon ouspondod o.o horo i nnftol .. ... 1rovidod , 
t ho c ounty surveyor mny rofuso ·to act or 
sorvo o.o such coW'lty lli •;h\"JO.y onr;inoor, 
unless otherv1iso ~rovidod by la~ . In 
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. tho ovont that tho county hi~hwny engineer 
c~ot proporly po1•form all tho dut.ios of 
his office . ho shall, with the approval. 
of tho court , appoint ono or noro assis t ants , 
~no shall recoivo such camponsntion ns may 
oo f 1xod by tho court : ~:- .z:- ·!~ ·:!- ~.· ·=~ ·::· ~:· 'i:· 
Provided f urther , aftor January 1 , 1941 , 
thnt in a l l countios ln tho otato V7hich 
contnln, or which rnny horoa£tor contain 
not less t han twenty thousand inhabitants 
or moro than fifty thousand inhnbitnnts 
the coun~y surv<n"Yor shall bo .£!_ offic io 
county .h1ghwa.y onclnoor , o.nd his oal nry 
as county h1r;huo.y OIJ.Ginoor shn.ll not bo 
loss thnn t"olvo hundrou dollars por 
annum, nor more than t v.o thoWlnnd doll.nrs 
por annum as shall bo detorminod by tho 
County Court . n 

Tho 63rd Genornl Assembly ropoalod Sections 8655 , 8657 , 
8659 , 8660 , 8668 , 8669 and 8670 , R. s . Uo . 1939 , nnd onnctod 
in liou thoroof throo no~ sections known as Sections 8655 , 
8659 ~nd 8660, paces 1493 and 1494 , Laws of rissouri, 1945. 
Soc tion 8655, paco 1493 , Laws of Hi ss ouri , 1945 , r oo.ds : _ 

•• Tho county courts of oa.ch county in this 
stnto in clao .. ') S tl10 _, throe and four aro 
horoby nuthol~izod o.nd oopOl""JorcJ. to ap!)oin t 
and reap-;;>oint a. hichway on~inoor \71th1n 
and for t heir rospoctivo c ounties a.t a.ny 
ro ~·llar n1ootln;:; , for ouch loOf:t.t of timo 
no may bo doomed ndvisnblo in tho jude~ent 
of tho court nt a co ~onsatim1 to bo fixod 
by tho cot .. rt . Tho provisions of thi s , 
articl e shall apply onJ.y to counties of 
c l aoaos two, throo and four . " 

Soction OGGO, pnco 1404, Lnws of' Uiso ouri, 1945 , roado: 

"Tho county court nny ~ 1n their discrotion , 
appoint tho county surveyor of thoir roopoc­
ti vo c ounties to tho off leo of C 1;unty hiGh­
way oncinoor, providod ho bo thor uurply 
quo.lifiod and coupotent , o.s roouirod by 
this article; and whon s o o.ppointod , ho 
shall roco1vo tho conponsation fixod by 
tho county c ourt , nne such foos ao 0.1,e 
allowed by la~ for his oorvicos ao county 
surveyor: Provi dod , tho county surveyor 
may rofuso t o act or servo a.s such county 
h~Ghvay onginoor , unloso othor iso prov1dod 
by lnw . I n tho ovont thnt tho county 
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hiGhway o~1noer cannot properly porto~ 
nll tho dut ies of his office, ho shall, 
\lith tho approval of tho court , appoint 
ono or cora assistants , t"ho shall rocoivo 
such compensation as r:JAy bo fixed by tho 
court . " 

Uo nro assuminG tho foll owine to bo true, that your 
county has a populat i on or core thnn 20 , 000 nnd l oss than 
50, 000 inhabitants, and thorofare , undor tho forocoinc pro­
viso in Soct!on 8660 , R . s . llo . 1939, tho county surveyor of 
your county is now ox officiQ county hic;hway OflG!noor . If 
this bo truo, then v1o construe tho doc is ion 1n Stnto o:f 
Missouri on 1n:format1on o:f J. E. Taylor, Attorney Gonornl , 
Relator vs . Frod H. Ki burz, Jr .,· Respondent , rocontl y rendered 
by tho Supreme Court, to hold tho.t n.c.s . H. B. Uo . 792 , pagos 
1493-1494, Laws of Uissouri, 1945 , as pa.osod by tho 63rd 
Gonoral Assoobly , does not -ropoal Section 8660 , R. s . uo. 
1939 , so l one as no vacancy oxisto in tho office of county 
surveyor prior to January 1, 1949 . \,hilo tho foroaoint:; doci­
sion doa.l s with another proviso in Soction.8660, R. s . Uo . 
1939 , said provision is vory similar to tho one npplico.blo to 
your county , nnd wo think what tho court hold a.pplios to both 
provisions 1n Soction 8660 , H. s . llo . 1939 . In this 1nntance 
your county surveyor is not docoasod , neither ho.s ho resigned . 
Thoroforo , W1dor tho forocoin Clocioion , it is ouito a pparent 
that Section 5 of tho Schedulo i n tho Conn t i tut1on of Llissouri, 
1945 , provonts t ho Lotiis l o.turo froo dioturbinc t his office 1n 
tho present i ncumbent ' s torm, to which ho \7as ol octod . In so 
hol ding , tho court so.id : 

"Tho rolator further contends that ovon 
thout;h tho proviso bo daocod inconsistent 
tfith Sec . 8 , Art . VI , tho lo.ttor soct1on 
' hns boon suspondod by tho provisions of 
Soc . 3 of tho Schedule , o.t lonst during 
tho terms of t hose persons hol d1nc offico 
nt tho tii:to of t ho adoption of such Con- . 
stitution.• Fro~ this pronise it is arguod 
thnt tho intent of Soc . 3 o£ ~~o Schodulo 
is ' to prosorvo i ntact for tho fixod and 
dof1n1to pot,iod o~ tii:lo for w~ch thoy had 
boon appointed or aloctod , tho offices of 
tho parsons holdi=c than at tho timo of 
tho adoption of tho C ~st1tut1on .' It is 
oaid that the l oL·inlaturo oo construed 
those provisiano mlO' it ono.ctod Soc . 
13190a , Mo. R.S . A., Lo.t1s 1945 , P • 1759 , 
which ill bo horoinaftor noticed . 
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"\ o aro or t ho opinion, and so hold , thnt 
Soc . 3 of tho Ochodule nould not oporato 
to prosorvo tho aocond proviso nft or 
J nbl on:llcy ' s death for tho ronaindor of the 
to~ for which ho had boon oloctod , and 
thus icmunizo tho o£f1co f r on tho effects 
of any roponl of t ho proviso durinc the 
wholo of t bn t period . Sec . 3 of tho 
Schodulo ~ays , ' Tho torm~ of nll parsons 
holdin6 public office t o which thoy hnvo 
beon oloctod or nppointod at t ho t1mo t h io 
Constitution shall t~o offoct shall not 
bo vncnuod or ot· orw1so nf~octod thoroby.• 
This pr ovi sion was lntonLod to protoct tho 
t hon incudbents, and conforrGd upon thoc 
tho rir;ht to hold for tho roDD.indor of thoir 
rospoctlvo t oms ; but it hns no roforonce 
to thoir succoscors bocnuco it dooa not 
purport to sponk nith roforonco to tho 
o.ffico itsol.f . It doqc not conn that tho 
oi'fico LlflY not bo ai'foctod by tho prov1-
sivns of tim Constituti~n , (or n suhooouontly 
onactod statute ) durlnz tho tore for \71 l1ch 
tho ~1cumbont ~an o1octod, in tho ovont 
o1 tho latter ' s donth or roa1["110.tion. To 
hold oth.orw1so would .1onn that tho ouccoosor 
to o. ouproi:lo or on appol l o. to judGO ( ono in 
off1co at the tioo the Con::~titutim l>oca: .o 
offoctivo} \70uld not bo bound by tllo con­
stitutional roquironont £or rotiromont upon 
nttn1n1n~ t lw a 7 o or ·75 , (noc. 25 , Ar t . V) 
until tho lnpso of tho tor.1 for hich his 
prodocoosor was o1octod or appointed . Or, 
tn {o tho cnso of tho successor to a circuit 
judco in tho saJo sltuntioR. It will bo 
aooumod that bocau.so of Soc . 3 of tho 
Zchodulo , tho provision for co:apul sory ro­
tlr onont f or d i nnb111ty (Soc . 27 , Art . V) 
would not nffoct tho incumbent juclco , 
dur1nc his tonuro , but who r1oulc1 contend 
that hie ouccossor, whllo oorvin3 tho un­
oxpirod portion of tlmi tore, would not bo 
subjoct to such provisions ?" 

Furthorooro, in v1o" of v1h.nt has boon said, WG do not doom it 
nocossnry to dotorclno at this t~o 1i' Soction 8655, R. s . Lo. 
1939 , was ropo~lod ns of July 1 , 1946, or nill bo ropoal od as 
of January 1 , 1949, ns provided 1n &oct1on 8659 , paeos 1493-
1494, Laws of ~laoour1 , 1945, .hich is n part of II.c.s . li . B. 
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No . 792 , supra. Thoro is sor:1o quootion as to whothor the 
court , in tho forocotnc decision, passed upon thnt particu­
l ar point; howovor- ~o can soo no roason to bo disturbed ovor 
thAt bocauoo undor any circumstnncoo at ~1o expiration of tho 
pronont t orn of office of your county nurvoyor, tho county 
court 1n yo r county , undor yoct ion 8655, R. ~ . Lo. 1959, or 
under tho onoo 5oction , pnco 1~93, Laws of Uisoouri , 1945. 
may appoint n county highnny onglnoor . 

Co:t.CLUS IOU 

ThorJforo . it is t~1o opinion oJ: this dopc.rt.t:mnt that 
tho county court of Sal.ino County cnn not appoint a county 
hi .. >hway onginoor until a.ftor tho oxpiru tion or tho p1--osont 
torn of o1'f1ce of tho county survoyor in snlc. county • f,'ho i s 
non ex off1c1.o county high\7ay on.,~inoor, as providod 1:. Sec­
tion 8GGO• H. S . L.o . 1 93SJ . Tho oncl oood copj of opinion 
rondorod by thio· dopa.rtraont pl,oocribos tho rospoctivo author­
ity nnd dutios of the county court and county h1L;h\'JO(T eng1noor 
rolativo to oa1ntonanco , location and eor~tructlon of h1Gh~ays 
and cu lverts • 

. I 

.1.PPHOV'.._a) : 

J . E . TAYLOR~ 
Attornoy Gen~ 

ARU: Vlli 

.L:nc . 

Rospoctfully oubmittod , 

Atmffi' .. Y n. IIA!.ii!: T'r , JH. 
Assistant Attornoy Gonornl 


