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MASITISTRATE COURT: Haglstrate cannot require deposit for
costs in all ecivil proceedings. 3
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fonorable J. A, Combs

Judze of the llagistrate Court
Liadlson County

i"redericlitown, lssourl

Near Judge Combs:

This 1s iIn repiy to your letter of recent date requestinz
an opinlion from this department on the followin; set of facts:

"purin- the past year we have found
that, in civil cases filed in the
lazistrate Court, 1t is sometlmes

very difficult to collect fees due

the sheriff when the .aglstrate filing
fee of ‘5,00 only is paid by the plain-
tiff at the beginnin; of a sult., Ve
are wendering whether 1t would be law-
ful and proper for a Maglstrate Judge
to rule in his court that the sum of
10,00 be deposited by the plaintiff

at the beginning of every clivil suit,
to cover both the filin: fee and the
Sheriff's fees, any amount remalning
above these iInlitisl costs to be returned
to the plaintiff by the clerk of the
Magistrate Court,"

The question presented is, 1n effect, whether the judge
of the macistrate court can make a ruling of court requiring
the plaintiff to make a cash deposit at the time of filing
a civil proceedin; in the magistrate court in a sum sufficient
to cover the anticipated court costs.

At the outset, it will be well to point out that courts
have an inherent power to prescribe rules of practice to regu-
late thelr proceedings in the administration of justice., 3uch
rules of court must be adhered to both by the parties 1lti ant
and the court, in all cases which fall within them, so long as
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they remain 1n force., 3State ex rel, rockman 'fg., Co. Vv,
lller, 241 o,W. 9203 Prooks v, Foswell, 354 llo, 4743 State ex
rel, Pedigo v, Robertson, 181 S.W, 987, lHowever, such rules
must be reasonable and in harmony wlith the law, A rule which
conflicts with or stretches a statute does not legallze any
actlon under it and should not be enforced so far as it con-
tradlcts or zoes beyond the statute, In the case of Tatlional
Refrigerator Co, v, Southwest Missourl Light Company, 231 3.0,
930, the court sald at page 934:

" # % % Of course, the law must be

followed regardless of the rule; in

other words, the rule cannot repeal

the provisions of the statute regard-

ing any matter, For instance, the

statutes spéclfy what matters shall be

preserved by the record proper, and

what matters must be preserved by bill

of exceptions, which statutes must be

compllied with rogardless of the rule,

If a matter required by the atatute to

be preserved in the record proper should,

as a matter of fact, be preserved in the

bill of exceptlions only, or vice versa,

that error would not be cured by the rule,

and the opposlte party could by his motion
" call the attentlon of the court to the

fact that the matter was not in fact prop-

erly preserved in the proper legal con-

tainer,  # #"

See also State v, Cockrell, 217 S.,W, 5843 Colhoun et al,
ve Crawford, et al,, 50 !Mo,.- 468§ Purcell v, Tannibal 2~ 5t,
Joseph Rallroad Co., 50 Mo, 5043 State ex rel, Troclkman Nfg, .
Co, v, VMiller, supra,

The Laws of lilssouri of 1947, Volume 2, page 240, Section
23, provide that a fee of 75,00 shall be allowed the maglstrate
in each civlil proceeding inastituted in his court, By certaln
express exceptions, sald fee must be paid by the plaintiff
upon the cormmencement of any such proceedings and will be
charged agalnst the losing party, the same to be repald to the
plalntiff 1f he is successful, This deposit of the amount of
the magistrate fee is the only such deposit provided for in
the magistrate law and is not actually e deposlt for costs as
contemplated by the question under consideratlon,
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With regard to deponits for costs, we direct your atten-
tion to Bect%on 1402, R.5. Mo. 1939, which allows the court
to require deposits for costs under certain circumstances,
5ald section reads as follows:

"Iff, at any time after the commencement

of any suit by a resident of this state,
he shall become non—reaident, or in any
case the court shall be satisfied that

any plaintiff 1s unable to pay the costa
of suit, or that he is so.unsettled as

to endanger the officers of the court

with respect to their legal demands, the
court shall, on motion of the defendant

or any officer of the court, rule the
plaintiff, on or before the day in such
rule named, to glve security for the pay-
ment of the costs in such sult; and if
such plaintiff shall fail, on or before
the day in such rule named, to file the
undertaking of some responsible person,
being a resident of this state, whereby

he shall bind himself to pay all costs
which have accrued or may accrue in such
action, or deposit with the clerk of the
court in which said sult is pending a

gum of money sulficient to pay all costs
that have accrued or will probably accrue
In the case, subject to be increased at
any time whenever the court may deem proper
and by 1ts order require, the court may,
on motion, dismiss the sult unless such
undertaking shall be flled or sum of money
be deposiyed before the motion is determined."

The above sectlon provides that if -in any .civil case the
court believes the plaintiff is unable to pay the cost of the
sult, or 1s so unsettled as to endanger the officers of the
court with respect to thelr legal demands, the court shall,
on motlon of the defendant or any offlcer of the court, re=-
quire the plaintiff to either flle the undertaking of some
person who will bLInd himself to pay all costs or deposit with
the clerlk of the court a sum of money sufficient to pay all
costs which have accrued or which may accrue in such actlon,
lle belleve that this statute, in expressly setting out the
circumstances under which deposlts Tor costs may be required
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and the procedure which the court must follow in so requiring
such deposits for costs, is restrictive. It will be well to
point out that deposits for costs are statutory in nature.
‘Under the authority of the above-~cited cases the court may not
prescribe a rule of court which will exceed or conflict with
the terms of thls statute, that 1s to say, a rule which will
permit the court to require deposits for costs in every civil
proceeding filed in the maglstrate court,

Conclusion,
In the premises, it is the opinion of this department
that the Judge of the magistrate court may not prescribe a

rule of court which will require deposits for costs in every
civil proceeding instituted in the magistrate court,

Respectfully submitted,

DAVID DONNELLY
Assistant Attorney General
DD:ml

APPROVED:

T. . TAYLOR ==
Attorney Gendégf;r’



