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APf rtuPRIATION: Present claim for a refund may be assigned. 
REFUND: 

f.r • t;d!nu.nd Burke 
Supervisor 

' July 29 , 194g 

Department of Li quor ontrol 
J effer~on City, lliwsouri 

ear .. lr . Burke: 

F \LED 
jj 

Your oplnion request of recent aate nau been assigned 
to the •riter for ansucr. In said r nque::;t you stcte: 

"Under date of ~~rch 24, 1947, chulte 
&: Lon{ , ' !O were licensed ao holcsale 
solicitor~ by the Supervisor of Liquor 
Control o: the St to of •i ssouri , maao 
application for refund from t he tate 
of .~issouri for ssouri excise in""'pec­
tion stampa or labels ana , in support 
of their claim, submitted e n affidavit 
stating they desirea to have the ~s-

. souri stamps destroyed on a large ~unt 
of liquor which they li.ere returninr; to 
their original supplier, ncmely, Phili p 
Blum Company of Chicago, Illinois . 

"This claim ,.,ent t rougn the usual 
routine, and an agent of this depart­
ment ~itnesscd t he destruction of these 
stamps, making proper affidavit thereto, 
and , in due cour=e , the clai~.wae pre­
sented to the Lcgioluture of the vt te 
of ~ssouri for its consideration, along ,.i th a 1 r gc numb r of similar clai s , 
and the claim was includ d in House Bill 
r.o . 4E34, ection 9. 210 . Thi House Bill 
1 o.. t.,S4 l-Ias truly agreed ~o end finally 
passed, Section 9 . 210 appropriating in 

· t he s~m of l25 ,S42 .11 'to purchase 
liquor and b~er sta~ps to be refunded 
to tnc following named persons or com­
~nies to r eplace stamps not ueed and 
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cancelled, under the direcvion and under 
the' supervision of the ::>upcrviso'r of Li"quor 
Control,' and included i n the list was tne 
ite~ to Schulte~ Long for ~5 , 760. 00 . 

"On or about March 15 , 1948, the Boatmen's 
lational Ba~ of St . Louis, l{issouri, wrote 
to l·1r . · verette Rutl edge, Chief Clerk of 
the Supervisor of Liquor Control , advising 
us tha t in connection witn certain l oan 
transactions bet~een the ~atmen's National 

anA of St . Louis and 6cnulte & Long , the 
aforementioned claim f or refund of stamps 
h~d been assigned t o said bank an~ request­
ing tpat a refund check be sent to the bank . 
The assig~ent referred to was dated October 
23, 1947. (I have a photostatic copy of 
this assitnment, which I will' sub~it ·to you 
for examination upon request . ) 

"Under date of June 29, 194g, James: . ank , 
Attorney at Law, 1062 Paul Bro~n Building, 
St . Louis, !fissouri, advised me that 3chulte 
& Long han executeQ to him an a ssignment for 
the benefit of creditors. This assignment 
was dated June 3, 1943 . (I have a copy of 
tnis assignment , which I will submit to you 
upon your request . ) 141 inforcmtion is that 
tnis assi gnment for t he benefit of creditors 
was not filed in the Circuit Court but was 
agreed Lo by all , or most , of the unsecured 
creditors . · 

"Both the Boatmen's Nacional Bank and l..r . 
Rankin claim to be entitled to tnis refund . 
111 you pl ease let me have your opiLion as 

to wnom I should turn over this refuna , and 
further as to whet.ner or not the refund can 
be paid in money or will have to be paid in 
stamps." · ' 

Under the f~cts stated in your lett~r above, you specifi­
cally inquire, "to whom sho~ld I turn over this refund . " In 
order to arrive at a conclusion dete~inutive of that question , 
it is first necessary for u& to con~ider whether or not claims 
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against the Government for a refund are assignable . ~hould 
the law spe~ifically a.eclare that such a clair for refund , 
as presented here, is not assit.nable, it would seem apparent 
tha t your statutory duty woulu be to present tne refund to 
~chult& & Long , ~istributers , ~t . Louis , Missouri . The 
general rule is that appropriation acts must be strictly 
construea.: -.;)ee ileyer v . Kons s City, l S ;:, •• (2<1) 900 , 323 
,.o . 200; 5tate v . eatherby, 16S ;:, . '• (2d) l04S, 350 1110 . 
741 . Shoula *e conclude tn t a claim for refund seainst the 
Government is assi[.nable , an entirely dit'feJ;"ent situation 
will then present itself. Th refore, in our opinion, your 
r equest presE-nts t.1~ initial question: wnether or not. a 
claim for refund, for which tne Le, islature of this state 
has appropriated money, can be assigned. The Appropri~tion 
J Ct, rlouse oill •o . 4b4, passed April 19, 1948, signed by 
tne Governor June 3 , l~~o , pages 1~-15, ~ection 9 . 210, appro­
priates out of t.ne state treasury, chargeable to the General 

evenue Fund , tne sum of 5, 760 . 00 to Schulte~ Long , Dis­
tributers, t;t . Louis, hibvouri: , (H. B. 4S4 , page 20, lines 
197-19S) . Accordin& _to your l~tter, ~cnulte Long had made 
a ssignments of t.his claim to the Boatmen's ~ational Bank of 
St . Louis, I~ssouri , under date of October 3, 1947, and to 
James J . Raruc , .Attorney at L·aw , St . Louis, ...-..l.issouri , under 
a.ata of June 3, 194B. ~oth parties are now clai~ing the 
entitle~ent to this particular refund claim, a~d the appro ­
priation therefor , against t.ne .-:>tate of 1-..:isbouri , as assignees 
of Sch~lte ~ Long . 

The writer waa unable to find in the State of tassouri 
any <1irect ctUthority aealing wi'tih a situation like this . 
However, in 134 A. L. R. 1198 , the assi gnment of a claim for 
a t ax refund is annotateu. The~ein, a~ page 1202 , it reads: 

"The general rule, in the absence of 
l anguage of the statute prohibiting it , 
is tha t claims against t he government 
are assignaole . * ¥ ~ *" 

Analyzing tne case of State ex r Gl . oen Stone v . Nudelman , 
376 Ill . 535, 34 N . ~ . (2dJ 851, the court estublished as a 
general rule -cnc;lt, in tne absence of a statut.e f orbidding it, 
claims against tne Government , are , as a f eneral rule, assi gn­
able . The court cited several ca~es , ana i n particular t he 
case of l.ilnor v . L-.et,z , ~+1 U . ~ . 221 , 10 L. ~a. . 943 . In :that 
case, lilnor had beun employed by the United Sta tes as a 
gauger for the Port o£ rhiladel phia, and havin~ rendered un­
usua lly l aborious duties, Milnor petitioned Congress in 
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January, 1J3j , for payment, :or these duties performea , over 
and above o!.~ statutory salary . ln .l~y of 1840, Con ress · 
passed an c.~.ct granting Hilnor.'s request for payment . ~rior 
to the passage of this reliei' act , lalnor took bankruptcy , 
and one r.:etz became t-le sole assignee of all of Milnor's 
clai~s . I etz than w s ~ne assignee prior t o the passage 
oy Conrress of tne appror~riation Qct granting to f lnor the 
moneys pet i tion~d for by reason of tne dischart' e of his 
additional labors . .ft~r f1etz became the assignee , Congress 
passed an act all o .in;: tnis money to alnor, and ! ~etz ap.f)lied 
t o tne Treasury Department claimi ng the amount of the sum 
allowed to Ilil nor by Congress . This application by 1etz was 
rejected by the Treasury Department, and suit ~1as instituted. 
Both the lO\ier court and the appellate court ell.tered a decree 
in favor of l .. e-r.z c..S assignee of alnor . Th t yarticular C.lSe ' 
upnoldinu the assignment of a claim againwt the Governcent by 
the claimant , even prior to the appropriation of the money 
necessary to pay t'1e claitl , is authority for the propositit>n 
that cla i r.to against the Goverm.ent , in the absence of an ex­
press statute, are assignat le eVbh though 3aid assignment is 
made prior to ~n appropriation for payment thereof . 

In your request , ~~ h.lve the additional fact of a dis­
pute exfstinf ' .. etheen t \.o cl.limanta, both assignees , as to 
whom shall receive the refuud . Under t~e f a cts o: your 
letter, it \\'oulc. seem to be an fmpropriety for t his office 
to attempt to determine the judici~l valiuity of the ais­
puted assi .. nmcnt in the ore sent inst ... l!Ce . rrior to 1943 
ra. souri relied upon the cq1li table .. -,rocedura of a bill in 
interpleader to deter~ine the rights of two or .ore persons 
severally claiming the same debt, duty or thin from the 
complainant under different titleo or in di fferent interests , 
and the compl~ inant , cL.dminr; no title or interest :for him­
self and not Knoring to \Jhich of the claiw.ants he should 
render the debt or duty or deliver the property , and the 
claimant beinb furtbLer in fear th~t he may suffer injury or · 
be mol c::ted b,:,~ an action unless the claicants are all brouf:tht 
into court an~ requlred to interplead their claims : Soe , 
Baden 3ank of St . Louis v . Trapp, 1~0 S • • (2d) 755 . In laws 
of 1943, pkLe 353 , ~ection l S , now ~ection 847.1S, '~ · A . ~ . , 
the statute provides: 

"Persons having clai s against the plaintiff 
may be j oined as aefondants a1a require& to 
interplead when their claims are such that 

' . 
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the plaintiff is or may be exposed to double 
or 1uulti~le liaoility . It is not ground for 
o bject~on to the joinder that the claims of 
tile sev"ral claimants or tne titles on which 
tneir claims o.epend do no't have a com.u1on 
oriLin or are not identical but are adverse 
to and inaepenQe~t of one another, or that 
tne plainti .ff aver$ tda't he is not liable 
in whole or in part to .:1ny or all of the 
cl~imants . A defena-nt exposed to similar 
l iability may obtai n such int~rple~der by 
way of cros&- clairn or counter- claim. The 
provi&ions of tnis section supplement and 
~o not in any way limit the joinder of 
parties permi t .ted in sect ... on 16 of tni·s coae . " 

This statute ·is taken from the Federal Rule 2Z (l ) , ana has been 
construed not to aestroy the remedy of inter~leader as required 
in equity but merely to broaden its scope ana i.-, _purely pro­
ceaura l . r. .. oore v . HcConk~y, 203 .., • .. • ( .:..U) ~12 . 

~he pr esent claim for a refun~ , unuer tae facts of your 
l etter ~uoted supra , would, therefore, see~ to be assiLnable , 
and should, in our opinion , be disposed o£ by a bill in in~er­
pl eader under the a~thority cited abo ve . 

Respectfully· submitteu , 

• ILL! i C • BL IR 

APPROVED : 
Assistant Attorney General 
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