
PROBATE COURTS: Probate courts in this state have no power to commit 
a person under guardianship in said court because of 
habitual durnkenness to a state hospital or any other 
institution. 
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This will acknowl edge your l etter in which you request t ho 
opinion of t his depar~mont as t o the construction to be Given to 
Section 509, R. s . 1939 , whether said section g i ves probato courts 
of this stEto the authority to c~1it to a state hospital a person 
who i s found to be so "addicted to drunkenness * oil- * as to be in­
capable of managi ng his affairs ." 

Your l etter is as follous s 

" .e desire to say that is is frequently necesoo.r y 
in this County as it is no doubt in many other 
counties of this State to fi l e in the Probate 
Court either an infornation for a sanity hearing 
or an information a llegi ng t hat certain persona 
are habitual drunkards in order that a hearing 
nay be had to determine whether or not such person 
is insane or an habitual drunkard• Of course , in 
cases where the subject is found to be i nsane there 
i s no question but that under tho statuto tho Probate 

·Court has jurisdiction to co:::u1it the Slbject to a 
St ate Hospital for tho insane ; howevor, tho l aw is 
not so pl a i n concerning the jurisdiction of the 
Probate Court to c ommit a person to a State Ilospi tal 
in tho eve.t such per son is found to be so "addicted 
to drunkenness w ·:. {~ as to be i ncapable of InO.IUlgi ng 
h i s affairs" . This quo otion involves the construction 
of Section 509 , .a. s . !o. 1939 . Said section bei ng 
as follo\ls : 

"'If infor~ation, in writing, verified by 
the in.for.mant on his best infor~ation ~nd 
ool ief, be gi ven to the probate court of 
any county that ~~y person in its county 
is so addicted to habitual druru<enness or 
to the habitual use of cocaine , chloral, 
opium or mor phine ns to be incapable of 
managing hia affa irs, and prayi ng that an 
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inquiry thereinto bo had , tho court sh~l 
proceed therein in all respects as her e i n 
provided in r espect to an idiot, l unatic 
or person of unsound mind, and i f a guard­
ian is appointed on such proceedings , he 
shall have tho s ame powers and be subject 
to the same control as t he guardian mentioned 
in section 451, and shall publish t he same 
notice mentioned in section 475; also, shall 
fi le an inventory and appraisement, made under 

· the provisions mentioned in sec tions 461 to 
468, both inclusivo .m( R. s . 1929 , Section 508) 

"It is to b e notod that said section provides that 
' the court shall proceed therein in all rospocts 
as herein provided in r e spect t o an idiot , l unatic 
or person o£ unsound mind . • It seems t hat the 
reasonabl e interpretation of the quoted clause 
would be that the court would have t he same po\'ler 
to commit habi-tual drunkards as it would in the 
case of an idiot, lunatic or person of unsound 
mi nd . Unless the word "proceed" as used in said 
section is to be given a r estricted or limited 
meaning . 

"We desire to request an opinion f r om your Depart­
ment as to the proper interpreta tion of t his 
section and assure you that we shall appreciate 
receiving same . " 

Article 19, Chapter 1, R. s . Uo. 1939 , has for its title the 
following " GUARDI AUS OP :;)RtJN'KAR.DS--COllFlllli~HT OF DRUG ADDICTS . " 

Tho fi r st secti on of said Article 19, Chapter 1 , is section 
509, R. s. Mo . 1939 referred to in your letter, and which has for 
its titl e "Guardians of Drunkards , now appointed--Powers and 
Duties . " The full text of .said section 509 is as follows : 

"If information• in writing; verified by 
t he i nformant on his best information and 
be l ief• oe gi vep to tho pr obate court of 
any count y t hat any person i n its county 
is so addicted to habitual drunkenness or 
to the habitual use of cocaine, chloral, 
opium or morphine as to be i ncapable of 
managi ng his affairs , and pr aying t hat an 
i nquiry t~ereinto be had• the court shall 
procoed t herein 1n all r espects as here in 
provi ded in r espect to an idiot , l unatic 
or person of unsound mi nd, and if a guardian 
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is appoi nted on such proceedings , he shall 
have tho same powers and be subject to the 
same control as tho guardian mentioned in 
Section 451 , and shall publish tho same 
notice mont1onod in section 473; also, shall 
file an inventory and appraiseuant , made 
under the provisions mentioned in sections 
461 to 468, both inclusive . " 

\ 

Tho sentence which st~tos : "the court shall proceed there!~ in 
all rospocts as horein provided in respect to ar idiot , lunatic or 
person of unsound mind " seems to be the particular part of said 
aection 509 which causes doubt as to tho power of the court tl.or .... -
under to commit a perLon "so addicted to drunkenness * * *as to be 
inca~aule or managing h i s af£a1r3 , n to a state hospita~. 

It must be kept i n mind that said aoction 509 proocribes solely 
a method of begin."linc.. proceedings to deter 1dne if drunkards or drug 
addicta are incapablo of managing their affairs , and if ~ound in­
capabl e , to appoint guardians tor them, and \ole fining tho po.iors and 
duties of such --uardians . ·;e should note caref'ully the next clause 
in oo.id section 509 foll0\71ng tho clause hereinabove quotud WL.ich 
following clause is : "and if a guardian, is appointed~~ proceod-
inr,s , he shall have the samo powers and bo subject to tho seme · 
control as tho guardian, mentlonod in Section 45l . "(una.erecoring 
ours) . It also requires tho sa.e notice as i s required injection 
4 73, end also he shall fil~ an invontory o.uJ. &,t>pr uiso.ment such as 
must be made under the pro~lsions mentioned in Sections 473 and 
Section 461 to 468 , botl inclusive . Said last numbai•ed aoct1ons 
refer to tho dutieo of the court uhe~e tho subject is found to be 
of unsound mind . '~ey rel ate to the appoint ..... :mt of a. guardian, 
the giving of notice of letters, tho .fili~ of an inventory and 
apprsisoment , deter·ninlng tho quallficationa of tho ~uardian so 
appointed• and the p1o.ci_ng of the osta.te of the insa ~.e aard in the 
h~nds of the u&rd1e.n . lione of those sections ln an} 1ise rention 
the pO\ler of the court to camnit; u. person or unsoundulnd to a state 
rospltal . Those sections conslaer an~ doal only with subjects 
rolatin3 to peroons declared to be of unsound mind . Section b09 
provides onl y for "procoed1!l£SS" looking tm1o.rd tha establishment of 
guardianship for a person who, by reason of habitual drunkenness , is 
unable to r.1an.ae;e his oun affairs . J.nd Vle may here note t!"le ""'articu­
lar significance or the aorda hereinabove quoted which stato "~ 
if !. guardian !..;!. appointed Q!l ~ proceedincs , " !:e shall !lave the 
sane powers and be subject to the same control as tho euer~ian men-
tioned in said rection ~51 , supra . · 

~ning aoain to said section 451 , supra, ru1d other sections of 
Article 18 \7hlch proscribe t:t.e pO\rers of the guardian of an insane 
porson and tho kind and character of control to be exercised under the 
guardianship and by whom, after a finding of unsoundness of 1:1ind of 

\ 
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the subject . uo find that Section 451 provi des for tho appointment 
of a buardian and curator , and defines tho qualifications to be 
possessed by tho ~uardian, and sots out othor provisions respecting 
the duty of tho court to cortify, if it bo a fact , that such person 
is a public officer of this state , or of any county in this state , 
or of any municipality in tbis state , such facts to the officer or 

. tribunal having power to fill vacancies , such office held by such 
person of unsound mind being doe~od vacant . Thor o is no provision 
whatovor in said Section providing for t he cOMmitmen~ of such in­
sane person to a hospital • .. 

Section 473, referred to in said section 509, provides only for 
tho publication of notice of c,uardianship and the taking physical 
custody of tho property of the insano person. Sections 46l to 468, 
both inclusive , provide for t he administration of tllo estate of his 
'lard by tho guardian . Innone of theae sections last named do ne 
find any reference to the c~t~ent of a person adjudged to be of 
unsound mind . 

ue believe the uord Mprocecd" aa used in said Section 509 in 
referring to Soction.s 451 , 475 and 461 to 468, both i nplusivo, 
moans that such sections arc to be followod only as a guide for 
the inquiry and tho appointment of a gunrdian for an habitual 
drunkard . \,e believe tho word "therein" used in the phrase "tho 
court shall proceed therein in all respects as herei n prcvided in 
respect to an idiot , lunatic or poraon of unsound mind" moans only 
that the court may proceed in tho matters then and there before 
the court , to- wit , tho appointment of a buardian in like manner 
as is followed in said Section 451 in cases of persons of unsound 

· mind . 

In cases of persons declared to be of unsound mind, uo find the 
power of the probate court to make an order for their restraint or 
commitment provided for in Sections 474 , 497 und 4Q8 , /~ticle 18 , 
Chnptor 1 , R. s . uo . 1939 . 

Said Article 18, Chapter 1 , has for i ts title "Cuardians and 
Curators of Insane Persons . " Nono of said Soctionn 474 , 497 and 
498 is mentioned or referred to in anywise in soction 509 . Thoro 
1s no reference in section 509, of Articlo 19, providing for tho 
personal restraint or confinement of porson under guardianship 
for drunkenness . Section 510 and other sections of said Article 
19, do provide for the involuntary confinement of persons who are 
users of certain drugs , to such an extent G.3 to be defined as 
"dope fiends" or "addicts" , in state hospitnls £or insane persons, 
for treatment and cure £or such habits , but then only for such 
time as shall be necessary to accomplish a cure . 

.... 



r on . J oseph N. Brown - s-

The Leginlnture has not deemed it noco ~sary or proper to include 
habitual "drunkards" in any statuto defining persons who may be commi­
tted to state hospitals for the inoane , or to nny othor institution 
bocause of it. Tho title of onid Article 19 itself gives , we believe, 
pl ain and convincing ov1denco that the toGislature purposel y loft out 
of t he title of said article any indication or an intention to pro­
vide in tho Act for t ho eonflnc1:1ent of habi tunl drunkards . The t itle 
or said Artielo 19 indicates ~~t i n the b ody of tho Ac t i t would be 
provided for t ho confinement or druB addicts solely, tr.oreby excluding 
drunkards and we do so find sue~ provisions in snid soctlons 5101 511, 
512, 51~ ard 514 of oaid Article 19 , Chapter 1 . 

. 
~o believe that t ho power t o cacm1t an hab1tunl drunkard, under 

cuardianship, by order of the probate court , must necessarily be pro­
vided for by statuto before such porson could be deprived o£ his per­
sonal l~berty . :e find no such statutes, nor do we find any l anguage 
in any of the sections of s aid Artie~& 19, c iving the poner to tho 
court to make such an order . Such power cannot exist by i mplication. 

ue do not believe tho t erms of said section 509 nay be so en­
larged as to grant such pot1er to the court by stating that "the court 
shal~ proceed therein in all rospocts i a her ei n prov1~od 1n respect 
to an idiot or lunatic , or person of unsound mind. " 

Said eection 509 being merel y a procedural statute i s ordinaril y 
to be given liberal construction. This rule i s of such general under­
s t anding and approval that V"IG hesitate to take tl1:to to cite authori­
ties . The rule will bo found so st~ted in eection 669 , page 1129 1 
59 C. J . See State ex re1 . Smith v . Trimble , 315 o . 1 66 ; Buck v . 
St . Louis Union. Trust co •• 267 uo . 644 ; Lc~anus v . Park , 287 Ko . 109 . 

Sections 510 and 511 are the only sections in ~\rticle XIX of 
Chapter 1 1 R. s . Yo . 1939, c 1v1ng t he-probate court the right to 
commit any pers~n. Said sections do spocificallj montion "dope 
!'lends" as persons who may bo co:nmitted by tho probate court . It 
does not mention hD.bi tua~ drunko.rds who have be on rendered incapable 
of 1:1anagi ng tho1r om aff'airs . This ould thon su .. .:;est tho applica­
tion of another familiar rule of construction ~hieh i s that "the 
expression of one excludes all others . " 59 C. J ., 5eotion 582, page 
984 states the rule aa follovs s ·~ * ~Vfrwre a statute enumerates the 
t hinJ s upon which it is to operate~ ~ ~it is to bo constr ued as ex­
cluding from 1 to off'ect al~ those not oxpi'6ssly mentionod '* .~ d". 
Soe State ex inf. Conkling ex rel . nondricks vs . Sweaney, 195 s . ~~ . 
714 . . 

In the caso of State v . Lloyd, 7 s •. ! . (2d) 344, our Supro.me Court 
in regard to the conotrQction of crimi nal and penal otatu tos , lc . 
346 saids "* * *Such s t atutes !:Ul:f not bo extended or enlarged by 
judie!~ interpretation so as to 1mproas persons not specifically 
brought v1thin their terms . No one may bo made aubject to ita pro­
visions by implication . " 
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But , should it be 'asserted that Section 509 is so enlarged, by 
1mpl1cation, as to give probate courts the power to deprive a citi zen 
of his liberty while under guardianship, by. r ea3on of habitual drunk­
enness , would place said section in the same class of statutes which 
requires and admits only of a strict construction, such as cr~1nal 
statutes or penal stctutes . In such case , it 1 would violate Section 
10, Article I of the Constitution of this state, 1945, which states : 
"Due Pr()cess of Law- That no person shall be deprived of li.fe , liberty, 
or property without due process of law . " Said sta tutes , i n such event , 
uould, a t the same t i me , violate Section 1 of t~e 14th Amendmentto 
the Constitution of the United States which. in part , says: "No 
state shall make or enforce any l aw which shall abridge t he privil­
eges or immunities of citizens of tho United States , nor shall any 
state deprive any person of life, liberty or property witl1out due 
procesB of l aW* * *•" 

If the probate courts assume the power and authority under Sec . 
509 to commit , and do camnit , by order, a person under guardianship , 
by reason of habitual drunkenness , it would conatitute imprisonment . 
It would not merely be constructive imprisonment , but actual impr~n­
ment. 

31 c. J •; page 260 ; dofinos imprisonment in various ways . One 
of such definitions iss "~ * • any restraint of the personal liberty 
of another * * *•" 

. OUr Supremo Court has given its definition of the word "imprison• 
ment . " The Court in tho case of Hyde v • llelson et al . 28 7 Mo . 130, 
defines ~prisonment; l•C • 1551 as followst "Imprisonment is the 
act of putti ng or confining a man in prison; the re s traint o'f a man' s 
personal iibertys ~ * ~" • 

In the evant that a probate court undor the terms of said sec­
tion 509 should canmit to a state insane asylum a person~ under 
guardianship in such court by r eason of habitual drunkenness, and the 
terms of said section wore before a court having jurisdiction to be 
construed, said section would be strictly construed, we believe, in 
favor of t he citizen so committed~ and against the statuto and the 
erroneo1Ul assW!1ption of such jurisdiction by the probate court; 
so that any citizen so committed \70uld; upon his petition therefor, 
be released by the proper writ . 

Conclusion / 

It is, therefore , the opinion of this department ; considering the 
above cited statutes and authorities; that probate courts 1n this 
state do not possess tho po~er or nuthority, 'under the terms of Sec­
tion 509 , Article XIX; Chapter 1 , R. s . uo. 1939• or under aily other 
statute in this state; to commi t a person so addicted to drunkenness 
as to be incapabl e of manaGi nG his affairs • and under guardianship in 

I 
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such probate court , to a at to hosplt~l , or to cny othar institution so 
as to dopr1vo such c~t1zon of his personal l1bort y . 

A PROV£D a 

j . E . 1.'A'i LOR~ 
Attorney nfir'i 

G C II:l\7 

Res pectfully sub~1ttod, 

I 
G ORGE t • C. Cht Y 
Assistant Attorney Oonoral 
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