
SHERIF' !I::>: Amount paid- janitor for going afte·::- f~Jd at restaurant 
£or p~rsons con£ined i n county jai l and returning tray 
and d~shes const~tutes actual costs , as provided in 
Sect ion 4 , page 1563 , Laws of Missouri 1945 . 
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j f.!arch 15 , 19!;.8 

Honorable Fr ed c. Dollow 
..t rosecut i ng Attorney 
tJhCll.>y vOunty 
:Jhelbina , I'lissouri 

Dectr ir : 

his wil l a cknowledee receiPt of your request for an 
opinion, which ' rea~ s : 

"A situation has arisen regardi n t1e 
paynrent or certa in bill s by tne County 
Court to our :::>1eriff . Under t he pro­
vi~ion» or uouse Bill No . 899. 'oction 
4 , Sd i o Sheri ff is to be rei mbursed for 
the actu..U. expense to him of foedine 
prison" .1 s . ..e do not nave any cot .• bina­
tion j~il ~na residence in our County . 
Th~ jail i s located i n t he bascu~nt of t.e 
~ourt House , t horo being no residence . 
i'he Jheri ff J.n;J.keo his ot...e a di s t ance :fro 1 

the County seat . The ;Jnoriff' uaae arran e ­
... ents \il th a l ocal restaurant t o furni sh 
food to the pri soners . fhe janitor of 
tt1e Court house , at the request of the 
bhcriff , brou~ht the meal s from the restau­
r ant t:.o t:l£; jail aud retur.ned t ~e wlti nsels 
t o the restaurc1ut . 'f.he neriff as pre­
sented to tne 0ourt a bi l l of . ;0¢ ~-r uay 
for swus pai~ to the janitor for such ser v­
i ces . ls the a ount for t hese services to 
be tr~ated as ~ p~rt of t he · ~oat of f eed­
in& ~risoners ' within t he meaning of t he 
l at.· . Tht. County Cot.trt wishes t o pay thi s 
bill i f it is proper unaur the statute . 
but desires your opi nion as to the pro­
priety of' .:aki. tg such payment . Plee:tse 
advise . " 

o:>oction 4 , t'a ge 156J, L 'll'•S of ni ssouri 1945 , requires a 
sheriff to furni :Jh \'tholesome f ood to all pero ns in his care 
und custody tn~t rnny be lodgeJ in the county jail~ anu furt.er 
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provides tnat the ~heriff a t the end of each month shall sub­
mit t o tht.. county court a statei .ent of' a ctual cost incurred 
by him in tne fe~ding of persons under nis custody . Section 
4 reads: 

"The sheriff shall have the custody and 
ca r e of persons lodL ~a in t!le county jail 
and sha ll furnish them with clean quarters 
and 'wholeso ... e foou . 1\t. the end of each 
month the sheri ff shall submit to the 
county court a statement supportea by nis 
oath or affirmation of the actual cost 
incurred by nim in the feeding of persons 
under his custody to~ether with the names 
of the persons , t he number of days each 
spent i n the ,;ail , and \'lhether or not the 
exoenditure is properly charr eable to the 
county or to the state under the la~ . The 
county court shall audit said statement ;,and 
dr aw a warrant on t he county treasury for 
the amount of the actual co'st ~iayable to 
the sh~riff . Tho county clerk shall sub­
llt i t quarterly to the Jtate Director of 
Revenue a statement of the cost incurred 
by the county in the feedine of the prisoners 
properly char&eable to the state and tne sta~e 
shall forthwith pay the same to the county 
treasury . " 

The foregoing law is somewhat flexible in that it does not 
name any s pecific au..ount of money that t tle sheriff may expend 
for such food . ••e t n ink this is probably true, for the reason 
the same facilities are not afforded the sheriffs in all counties 
for feeding persons incarcerateu in county jails . For instance , 
it mi r,ht cost more for soJte sheriffs to adequately fe«::d persons 
t han other sheriffs , f or tne r eason t hat in some counties the 
sheriff ' s residence joins ttle cou~ty Jail and in other cases they 
are under t!lC same roof . Such sheriffs could probably save the 
county on cos ts of feeding such persons . However , in this instance , 
we understand the sheriff reside s at a considerable distance from 
the jail , as there is no other adequate and available livinp quar­
ters for him . 

The primury rule o~ statutory const1uction is to ascertain 
from l antuage used t he ler isl&tive int,cnt , if poss ible, and 8ive 
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it tha t effect . dee Donnelly Gar ment Co . v . Kei tol , 193 s . ~ J . 
(2d) 577 , 354 Mo . 1138 . Under Section 4 , supra , the sheriff 
is entitled to be r ei mbursed for the actua l cost incurred by 
hi m in feedi ng of pcrsonu unuer his cuDtoay. It cun readily 
be soc.n t nat this does not rest.cict Him to the actual costs 
of the food . " ~ctual cost" has been defined by the courts 
under numerous conoi t ions anu circumstances . 'l'ne court , in 
Boston Mo;Ia s ses Co . v . I·lolasses Di stributors ' Corporation, 
175 N • .l!: . 150 , l . c . 152, 274 l 1ta ss . 589, held that t he term 
"cost~' or "a ctual cost:' doe ;;; not at all times nave the same 
mEianine; and varies accora.ing to the circumstances i n ~1hich 
it i u used . In so doing, the court said: 

"The construct i on of t he l ease depends 
upon ~he intention of t he parties to be 
ascertained by considering all its t erms , 
givine to the words used tne natural and 
reasona ble m{,ani ng in the li ~_.ht of t he 
f acts -to which they apply and the cir­
cumstanc~ s in which they are used . 
Gr ennan v . Murray- l•d:ller Co . , 244 ?•lass . 
336, lJJ N. ~ . 591; Clark v . ~tate Street 
Trust Co . (t(ass . ) lo9 N. f. . 897 ; Lovell 
v . Comjl,onweal 1.,h Thread Co . , Inc. (l .aLs . ) 
172 N . ..... . 77 . ~ome liberal ity of con­
struction in f avor of a lessee has been 
su& csted in case tne terms of a l ease 
are of uncertain or doubtful I.u~.lnint: . 
Carpenter v . Pocasset 1~anuf . Co., 1$0 
l•J.ass . 130, 133, ol N . J!. . 816; watts v . 
Bruce , 245 Mass . ) .Jl, 534 , 139 I-. • .u . D50 . 
The term 'cost ' or ' actual cost' is not 
a tecnnica l one havin~ at a ll times the 
same meaning . I t is a een~ral or descrip­
tive term Whi cn may have varying m~anings 
a ccording to the cir cumstances in which 
it is used . In Fill,nore v . J ohnson , 221 
Hass . 40b , 412 , 109 1'4 . t: . 153, the court 
hel d t hat upon tho facts the actual cost 
of finisning paper should include such 
f i xed charges as heat , light , rent, office 
expenses , sur crintendence , ropalrs , de­
preciation and other incidentals . See 
~lunicipality of Bul awayo v. Bulawayo ''later­
works Co . , Ltd ., (1908 } A . C. 241 , 247 . 



Hon . Fred C. Bollow -4-

"Under tne t erms of the l~ase the arbitra- · 
tors hcd a rit:;nt to tc.kc into consider ation 
i n determininr ... the co~t of st(.B.Ll tuc over­
h t ad expenses enwuerateu. in their report . 
The exclusion of ' executive overhead to the 
Lessor ' from tuc 'actual cost ' in defi ning 
the limit wnich tne rates by tn6 arbitrators 
coulu not exceed by implication s ut.. sts 
that tne parties contempl ated. 'that Ol:.hcr 
overhe.1d expenses mi cnt be includet:. . · The 
case of j t an"t:ood v . Comer , 118 I·~a ss . 54. , 
is not controlli nb authority to the con­
trary. The l ease there containud no ·sucl 
provision as to executi ve ovorheud . It 
was a l ease of part of a bui ldi ng . The 
owner bound hi mself to put in ' propbr 
apparatus' to heat the bui lding by stearu . 
1'he c1aube in the 1easo conceruin£.., wtlicn 
tne controversy arose was t.ne lessee ' s 
agr eement ' to pc1y the pro}Jortionatc part 
of the expenses of heating' the builuing 
by steam . The court interpreted tne 
covenant to mean thclt the l essee would 
contribute his proportion of ~ne actua l 
outlay or expenuiture incurr~d i n the 
current , ordinary an<.l r egulc::..r su .. 1ply &nd 
manageruent of t11c a_,paratus for the Len­
oral benefit o£ t no tenants , ~nd hold 
that the; tenant was not liable for the 
interest on the cost of the heating 
appar&tus ana its appli <.inces , the expense 
of keepine t nem in repair ana their de­
preciation in value . The terms of tho 
lease in tne cc..se at bar , tho subject 
matter to \'lhich t.hey apply anu the cir­
cumstdnccs known to t ho parti es \then the 
l ease was executed distinguished this 
case f rom that last cited . " 

In ~tate v . Northwest Poultry & {'f Co ., 281 N •• ; . 753 , 
l . c . 755 , tne court hE:Jld Lhat •t ~ ctual cost., i n1ports the exact 
sum expended rather than a part of' the cost . In so holdi ng , 
tlle court s a i d : 

" ' ,ctual cost' has no common•lu'tf s i t_\ni.:i­
cance, anCi it io \flithout c:u,y well under­
stood t r ade or technical meani ng . ' It is 
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a general or descriptive t erm which may 
have varying meanings according to t he 
circurustances in \'lhich it is used . ' Bos­
ton Molasses Co . \. . l•1ol asses Distributors ' 
Corp., 274 Mass . 5d9, 594 , 175 N . ~ . 150, 
152. It i mports the exact sum expended 
or los5 sustained rather than the average 
or proportional part of the cost . Lexing­
ton &.. .lest Cambri dt:,e R. l~o . v . Fitchburg 
R. Co ., 75 Mass . 226 , 9 Gray 226 . Its 
meaning may be restricted to overhead 
or extended to other items . l C. J . 3 . 
J~ ctual , 1440. It has been used to in­
clude over head , rent, depreciation, t axes , 
insurance, etc . Dula·wayo Municipc:.lity v . 
Bulawa'yo waterworks Co . Ltd ., (190g) .\ . C. 
241 ; rloston l-1olasses Co . v . l-.~.olacses 
Distributors ' Corp ., supra . Jbether ac­
tual cost in this case is limited to gaso­
line, or whether it extends to deprecia ­
~ ion, license f ees , insurance, repairs, 
the waees of the driver , or the actual 
worth of the services of an operator i f 
driven by the owner is not stated . * :.:( *"· 

In view of the foregoing definitions of the term "actual 
cost" and taki ng into consideration the lant uage used in the 
sta tute to be construed , cGoecially that part which r~quires 
a sheriff to make a statement of actual cost incurred by him 
in the feeding of persons in his custody, we are of the opin­
ion that such lanc:.uat,e should be construed to incluue the 
fifty cents per uay paio to the janitor , or anyone ~lse, for 
r.oing to the restaurant for the foou for tne persons confined 
in the county jail and returning the dishes and tra y to the 
restaurant. Unoer the circumstances, if the sheriff should 
be r equired to do this, it Hould require too much of his time 
from hi s duti es , and , in the f i nal analysis, it woul d cost 
t he county or state, as the ca se may be , much more than fifty 
cents per day allowed for such services . 

CONCLUviCJN 

Therefore , it is tne opinion of this department that the 
fifty cents per day paid the janitor , or anyone else , for going 
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a ft er tnc food to be served to parDons in the county jail 
and under the care and custody of the sherif~ and returning 
the dishes and tray to the r estaurant, should be consider ed 
as a part of actual costs incurred in the feeding of such 
persons , as provided in Section 4 , par..e 1563, Laws of lds­
souri l j45 . 

A I I .dO I J...U : 

' 

H.cs poctfully submitted , 

AU BRt:..Y H. IlAJ•h•I.I!.TT , . Jr . 
Assi stant Attorney General 

... .. 


