SHERIFFS:

Amount paid janitor for going after foid at restaurant
for persons confined in county jail and returning tray
and dishes constitutes actual costs, as provided in

Section 4, page 1563, Laws of Missouri 1945,

March 15, 1948

Honorable Fred C. Bollow
Frosecuting Attorney
shelby County

Shelbina,

Dear Sir:

Missouri

This will acknowledge receipt of your request for an
opinion, which reads:

"A situation has arisen regarding tae
payment of certain bills by the County
Court to our Sheriff. Under the pro-
visions of House Bill No. 899, Section

4, said Sheriff is to be reimbursed for

the actual expense to him of feeding
prisoners. We do not have any combina-
tion jail and residence in our County.

The jail is located in the basement of the
Court House, there being no residence.

The Sheriff makes his home a distance irom
the County seat. The Sheriff made arrange-
ments witn & local restaurant to furnish
food to the prisoners. The janitor of

the Court liouse, at the request of the
Sheriff, brought the meale from the restau-
rant to the Jjail and returned the untinsels
to the restaurant, The Sheriff has pre-
sented to the Court a bill of .50¢ per day
for sums paid to the janitor for such serv-
ices. I1s the amount for these services to
be treated as a part of the 'cost of feed-
ing prisoners' within the meaning of the
law, The County Court wishes to pay this
bill if it is proper under the statute,

but desires your opinion as to the pro-
priety of making such payment. Flease
advise.™

Section 4, page 1563, Laws of Missouri 1945, requires a
sheriff to furnish wholesome food to all persons in hie care
and custody that may be lodged in the county Jail, and further
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provides that the sheriff at the end of each month shall sub-
mit to the county court a statement of actual cost incurred
by him in the feeding of persons under his custody. Section
L reads:

"The sheriff shall have the custody and
care of persons lodgea in the county jail
and snall furnish them with clean quarters
and wholesome food. At the end of each
month the sherifl shall submit to the
county court a statement supported by his
oath or affirmation of the actual cost
incurred by him in the feeding of persons
under his custody together with the names
of the persons, the number of days each
spent in the jail, and whether or not the
expenditure is properly chargeable to the
county or to the state under the law. The
county court shall audit said statement and
draw a warrant on the county treasury for
the amount of the actual cost payable to
the sheriff. The county clerk shall sub-
mit quarterly to the State Uirector of
Revenue a statement of the cost incurred
by the county in the feeding of the prisoners
properly chargeable to the state and the state
shall forthwith pay the same to the county
treasury,”

The foregoing law is somewhat flexible in that 1t does not
name any specific amount of money that the sheriff may expend
for such food, we think this is probably true, for the reason
the same facilities are not afforded the sheriffs in all counties
for feeding persons incarcerated in county jails. For instance,
it might cost more for some sheriffs to adequately feed persons
than other sheriffs, for the reason that in some counties the
sheriff's residence joins the county Jail and in other cases they
are under the same roof. Such sheriffs could probably save the
county on costs of feeding such persons. However, in this instance,
we understand the sheriff resides at a considerable distance from
the jail, as there is no other adequate and available living quar-

ters for him.

The primary rule oi statutory construction is to ascertain
from language used the legislative intent, if possible, and give
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it that effect.

See Donnelly Garment Co. v. Keitel, 193 S.u.

(2d) 577i 354 Mo, 1138. Under Section 4, supra, the sheriff
e

is entit

d to be reimbursed for the actual cost incurred by

him in feeding of persons under his custody. It can readily
be seen that this does not restrict him to the actual costs
of the food. M"Actual cost" has been defined by the courts
under numerous conaitions and circumstances. The court, in
Boston Molasses Co. v. Molasses Distributors' Corporation,
1?5 NeLs 150’ leCo 152, 271} Mass, 589' held that the term
"cost]' or "actual cost]' does not at all times have the same
meaning and varies according to the circumstances in which
it 1s used. In so doing, the court said:

"The construction of the lease depends
upon the intention of the parties to be
ascertained by considering all its terms,
giving to the words used the natural and
reasonable meaning in the light of the
facts to which they apply and the cir-
cumstances in which they are used.

Grennan v. Murray-Miller Co., 244 Mass.
336, 133 N.r. 591; Clark v. state Street
Trust Co. (Mass.) 169 N.b. 897; Lovell

v. Commonwealith Thread Co., Inc. (Mass.)
172 New. 77. OSome liberality of con-
struction in favor of a lessee has been
sugyested in case tne terms of a lease
are of uncertain or doubtful maaning.
Carpenter v. Pocasset Manuf. Co., 150
Mass. 130, 133, 61 N.E. 816; watts v,
Bruce, 245 Mass. 531, 534, 139 N.E. 050.
The term 'cost'! or 'actual cost' is not

& technical one having at all times the
same meaning. It is a gencral or descrip-
tive term which may have varying meanings
according to the circumstances in which

it is used. In Fillwore v. Johnson, 221
held that upon the facts the actual cost
of finishing paper should include such -
fixed charges as heat, light, rent, office
expenses, superintendence, repairs, de-
preciation and other incidentals. See
Muniecipality of Bulawayo v. Bulawayo Water-
works Co., Ltd., (1908) A. C. 241, 247.
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"Under the terms of the lcase the arbitra- -
tors had a right to take into consideration
in determining the cost of steam the over-
head expenses enumerateu in their report.
The exclusion of 'executive overhead to the
Lessor' from the 'actual cost' in defining
the limit which the rates by the arbitrators
could not exceed by implication Bugrests
that the parties contemplated that other
overhead expenses might be included. The
case of Stanwood v. Comer, 118 Mass. 5k,
is not controlling authority to the con-
trary. The lease there contained no ‘such
provision as to executive overhead. It
was a lease of part of a building. The
owner bound himself to put in 'proper
apparatus' to heat the building by steam.
The clause in the lease concerning which
the controversy arose was the lessee's
agreement 'to pay the proportionate part
of' the expenses of heating! the building
by steam. The court interpreted the
covenant to mean that the lessee would
contribute his proportion of the actual
outlay or expenditure incurred in the
current, ordinary and regular supply and
management of the apparatus for the gen-
eral benefit of the tenants, and held
that the tenant was not liable for the
interest on the cost of the heating
apparatus and its appliances, the expense
of keeping them in repair and their de-
preciation in value. The terms of the
lease in tne case at bar, the subject
matter to which they apply and the cir-
cumstances known to the parties when the
lease was executed distinguished this

., case from that last cited.”

In State v. Northwest Poultry & Lgg Co., 281 N.W. 753,
l.c. 755, the court held that "actual cost" imports the exact
sum expended rather than a part of the cost. In so holding,
the court said:

"t ictual cost' has no common~law signiii-
cance, and it is without auy well under-
stood trace or technical meaning. 'It is
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a general or descriptive term which may
have varying meanings according to the
circumstances in which it is used.' Bos-
ton Molasses Co. V. Molasses Distributors'
Corp., 274 Mass. 589, 594, 175 N.L. 150,
152, It imports the exact sum expended
or loss sustained rather than the average
or proportional part of the cost. Lexing=-
ton & wWest Cambridgue R, Co. v, Fitchburg
R. Co., 75 Mass. 226, 9 Gray 226. Its
meaning may be restricted to overhead

or extended to other items. 1 C.J.3.
Actual, 1440. It has been used to in-
clude overhead, rent, depreciation, taxes,
insurance, etc. Bulawayo Municipaiity Ve
Bulawayo Waterworks Co. Ltd., (1908) A.C.
241; Boston Molasses Co. v. Molasses
Distributors' Corp., supra. whether ac-
tual cost in this case is limited to gaso-
line, or whether it extends to deprecia-
tion, license fees, insurance, repairs,
the wages of the driver, or the actual
worth of the services of an operator if
driven by the owner is not stated. * #* %"

In view of the foregoing definitions of the term "actual
cost™ and taking into consideration the language used in the
statute to be construed, especially that part which requires
a sheriff to make a statement of actual cost incurred by him
in the feeding of persons in his custody, we are of the opin-
ion that such languape should be construed to include the
fifty cents per day paid to the Jjanitor, or anyone else, for
going to the restaurant for the food for the persons confined
in the county jail and returning the dishes and tray to the
restaurant. Uncer the circumstances, if the sheriff should
be required to do this, it would require too much of his time
from his duties, and, in the final analysis, it would cost
the county or state, as the case may be, much more than fifty
cents per day allowed for such services.

CONCLUSION

Therefore, it is the opinion of this départment that the
fifty cents per day paid the janitor, or anyone else, for going
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after tne food to be served to persons in the county jail
and under the care and custody of the sheriff, and returning
the dishes and tray to the restaurant, should be considered
as a part of actual costs incurred in the feeding of such
persons, as provided in Section 4, page 1563, Laws of lis-
souri 1945.

Respectfully submitted,

AUBReY R. HAMMETT, Jr.
Assistant Attorney General
AVFFROVED:

¢« Da 4‘-& R
Attorney Genarzg
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