
COUNTY COURTS: R!funq from State to County to be credi~ed to county 
fund from which warrant was issuedJ through error, to pay entire 
cost of road: Such sum can be used for road maintenance in year 1948 
even though prior to the refund amount permitted by b~dget had been 
spent. 

November 26th , 1948 . 

Hon . Ralph R. Bloodworth , 
Prosecuting Attorney, Butler County , 
Poplar r. uf'f , !.issouri . 

Dear Sir : 

This will ackno .. Jledge receipt of your letter of veptember 
~7th , 1948 , in which you request an opinion of t his aepart 1ent . 
Your letter. omitting caption and signature , is as follows : 

"The County Court nas asked for an opinion 
from your office on the f ollowing 1:1atter: T:1e County 
Court built a short farm to market road out of tte 
1948 road fund . Part of t his road money is to be 
refunded to the County by the State of Jtissouri and 
will be repaid to the County next month . T e County 
road fund is nearly exnausted and the County Court 
deJires t o know if it can spend t he money paid to 
Butler County by the .)t ate of h issouri. in maintain­
ing the roads for the rest of t e year. 

It is my opinion t "at the County Court shoul d 
be able to s pend t his money since the County Co~rt 
advanced the o~ney out of t his years road fund know­
ing that a part of the road expense l;ould be repaid 
by the .Jt ate of l ·iosouri . 0therw1se , they r.:ti ; ht not 
have unuertaken the expense of constructing this 

' road . Thank you very much . " 

Your request call s for a constr \tction of ~ections 8ol9.1 
to 8619.7 Missouri Revi sed .Jt atutes Annotated . These provisions 
are quite l eni:thy and since so~te porti ons of t em are nvt p rti­
ne.nt to t he quest i ons to be determined 'rere in , it will not be 
necessary t~at we quote the statutes i n toto . However , in or der 
that the pu.).·p· ·ec or tb~ ct can be unoerstood , we set out the 
following which is designated as Jection 8619 . 1 Lo . i . S. A. and 
which provides as follows : 

"8619 .1 County Aid Road Fund Created- Apporti onment . 
· There is hereby created a County id 1\oad ii'und to r e­

ceive appr opriations by t,he General iLSsembly fro .. 1 the 
Missouri Post- war Reserve iund for the pur¥ose of ai d­
i ng and assisting t c i mproveJent , constru~tion , re­
construction and restoration of county roads in t b.e 
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manner provided in t his Act . *****"• 
It is further proviced in Section Sbl 9 . 3 to . R. S. A. that 

·certain roads a re to be sel ect ed on whic aay be used the funds 
in question and for the purp~sa of this opinion we uusc ass~e 
that the ~~unty Court of ~utler County selectea th& road f or 
i oprove 1ent as 11rovided t her ei n. In the f ollowi tl _. &ecti on of 
the statutes , "ection 8'619. 4 , it is providea that the ..... ngi neer 
or 3urveyo~s s hall prepar e t he plans for the contecplatea road 
and wh.en such plans a re approv~d by t ..,e' c.,t ate ,{ighway Cocnnis sion, 
the State ~omptroller shall then be notified and after he certifies 
his approval ~e shal l set asi de t e necessQry f unas . Jfter t here 
has been a proper adverti sement for bi ds on the project , as pro­
vided in ~ection 8ol9 . 5 .~ o . a . ~ . ~ ., and the ;ork ~a s been completed 
and approved by the >t at e Highway Commission, as prescribed in 
Section 8619.6 , the State Comptroller then certif ies a warrant signm 
by the ~tate rlUdi tor, drawn on t e vtat e Treasur er and payable to 
the County rreasurer in t he aoount set asi de for the project. 

Your letter states that t he entire cost of t he road was 
advanced by ~ ~e Count y Court or at least such letter indicat es 
t hat to be true . This department feels that the cost of t e road 
should ' ave been paid at t he ti~e tho >tate of ,.issouri ~ade 
t he r efund . If this had b en done , there wvul d be no confusion 
at the pr esent tice. The r efund could ~ave been cre~itcd to the 
proper fund and then t he County Court coul d have OrQered a warrant 
issued from sue fund f or t he total cost of the project. Alonz 
t his line we should set out t he pr ovis i ons of ~action S619 . 6 l,o . 
R.s .A. which pr ovides t he following: 

"8619. 6 Paynent For .. ork un Coun .. y Road Projects . 
Upon the completion of the pr oject or projects for ic­
provernent , construction , r econstr:uction or r es"oration 
of county roads , as provided for in sai d contract , t he 
~tate Hi ghway Co~ission shall deter1ine i f such work 
has been perfor med and said project or projects completed 
in &ccordance \'lith sai d pl ans and specifications sub­
mitted ~~d arproved . If it so finds , the sai d vtate 
Hi ghway Comcisaion shall notify the comptroller of its 
finding , and the comptroller shall certify a warrant , 
to be signed by the state auditor, drawn on t he ~tate 
treasurer, payable to t he treaourer of saia county , i n 
t~e a~ount set aside for sai d project or pro ject s , as 
he , ei n ~rovided f or. Provided , however , payoent on such 
pr vject or pr oj e cts rnay be ade from ti~e to tine as 
work vn !\e oa·te progr esses , pr ovided , such payrtents 
chall in no ~vent be in excess of the a~ount set a~ide 
f or said project or projects , and provi ded further , 
that a t the tile of such pa~ant the county shall ~ake 
a like payr.ent on sai d project or pro;•ects. The ~~tate 
Hi g'1way Cormni ssion and t .te county court of each county 
shal l j ointly dete rmi ne at w at ti=te and in \'lhat amounts 
payments , if any , shall be made as work progresses on 
said project or projects included in said contract , and 
the tate i ghway Jo~~ission shall notify the comptroller 
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of its findings anJ tho co .... ptroll..er shall certify 
warrants , to be signed by the state auditor, drawn on 
the at ate treaaurer, payable t o the trca~urer o! said 
county , in such amounts . " 

Under the aoove provision, the State is not authorized to 
issue a warraht for refund to the county until t • ..- .~ork has been 
co,Jpleted and approved by the Jtate hightmy Gor.1mission unless 
the sai d CQmmission and the County Court jointly ttete~ine that 
pa~ents nay be ~ade during the progress of the wor~. In such 
case , payments ~uot be aade oy t he vtute as well as the vOU ity. 
However , i n the instant case 1 no such detertlin~tion was .aade and 
consequently we ~eel that there was no reason why the County 
should hcve 1adc t.e pay~ent in que ~tion until the State had 
issued its r~fund warr ~,nt . r e contractor on· t 1e project should 
know t he law and not expect par.lent for his work until the 
project i s completed. 

In view of t . e above , i t would appear that t'e pa~ent of 
the total cost of the road whi~h ~as ~ade by t . e County was pre­
mature and made through error and the Court should be permitted to 
place the r efund of v4 , 000. 00 back in the 1948 Road lund fro~ 
which fund the p&y:.nent uas 1ade . ?ron your l etter of tlovember 
19th , 1948 , it appec..rs t hat the refund has· been !!lade by the State . 

The next question to be considered is whether, after the 
r efund :1ade to t ~ county is placed in t •e 1 .~4S 3utler ouht.y 
ftoad Fund, the County Court can then use such mvney for t he pur­
pose of 'llaintaining the county road~ for the balance of t 't1e year 
1948. Your letters state t at the aforesaid fund is "ne~rly 
exhausted" , but when the State refund is credited thGreto , then , 
of courso , there will be a balance in such fund . For example , if 
the 1948 budget allowed t he i3utler County 1~oad .lund to make ex­
penditures up to 50,ooo·.oo , and that a:nount had been spent , then 
ordinarily, undur t he statutes no more expenditures could be 
made fro:n such fund during 194A. Ho\"l<JVur, incluuea in t e expen­
ditures !'ro .. 1 such· fund auring l 94b , is t e amuunt paid t hrough 
error f or t he roau in q\.4vstion. lww, although the recor ds \Ull 
so indicate , has the sum of v50 ,ooo.oo allotted to the road fund 
actuallY. been spent? \foul d the u.;:)e or spending vf the additi-onal 
~4 ,000 .00 r eceived as a refund , be a violation ol t e buaget 
limitations? 1tas t his money which \~as paia out for t he roatt 
actually 1Jee.1 c,;ent or can it. oe l ooked upon merely as an ad­
vancvwent bi the county? 

The CountJ , uc..g~t. lat was passed by the le1i s lature ft.r 
the pur1lose of provio.ing (;4 ~thoa by \>Zhich the counties "Ji g t 
det ermine the o~Jligations t o be .nc~rr~u in ~ ~iven year and 
to keep the expenditures wit hin the ant1.cipatea inco!le . In the 
case of t•'rank vs uuchanan Cot.lnty , l Oo ..... (~) · 430 , 341 l•10 • 727 , 
the ~upreme Court of t tis state said : 

"T 1e effect and intent of ·the bu<izet law, as we 
understand it , is to conpel , or at l east to ,ake it 
more expedient , for t ,e County Courts t o comply with 
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t l-e constitutional pr ovision , Section 12 , Article 10 . n o 
Constitution , w1ich proviJes that a county shall not 
contract obligat 1 0l3 i n any one year in excess of t he 
r evenue provi ded .~r that year. " 

JtfJplting ~he a ... ovc t o t h ... i n ... tnnt que .. tion , if t r e re­
fund fro 1 tnc ..>tate is ,r>lc:.oco....~. i n t'1e 1948 C (.Uti :\Oad Fund (th . 
fund fro 1 .-ihich t"'le origina l payment r • .:.ts alAe ) , and t ~ cvunt y 
co·1rt us'3s sue f ... md .lor 'tho mai ntenance of t e c.ounty roads 
in Jutler Co~~ty , such act vn the part of tha court wo~la not 
be a viol ation of the· ter~s ~d intention of the budget l aw, sine 
the cou~t7 court \ ill not have xceeaed t~ anticipated rev-
e~ue for the ye~r 1948 . Although any furthe r expenditures fron 
s~ch fund ma) tccnnicall y exceed the a1ount ~et by the budget , 
the tact i~ ~~~t tne fund has· really not b~en exhuus t ed s i nce 
thd 1epo.,).:. t of t.he r.,f~d will .l;;;;avc a . •CI.lance unexyenaed in 
the fund .• hich Wvuld not have been 11nearly exl a us ted" if the 

'payment for t he project had been tade at t e rig t ti 1e . 

If th c~unty budget pe its expendit~res of county 
funds fer the benc~it of t~e roads up to ~0 ,000 .00 , then the 
court should be a~lo· ed to s,end t ~t s~. If the refund is 
credite~ to t 1~4g .tlutler County l~.oad lund , there ;il .... be 
an unexyenJed ba1&nce of co~ty fund~ credited t ereto and 
the ~ ~nvy v~Urt shoulO bo &Ut~orized to US it during the 
year 1948. 

~tis t er~tore the opi nion of t ' is' epartm ~t that the 
refund pai d to .uutler c ... unty by the .)t ute ·in confonity wit h 
the aforesaid provisi ons of the statutes should be placea . t o 
the cr~dit or t he co~nty fund from which t'e pa~ent was made 
for the i.1.prove ent of t he roads in que->tion ; it is further 
.. e opinion of thL .. de;")srt "ent t hat the OU .. vf Court has the 
authority to spend t he an u,t of t e ref~na pai · by the State 
for t he maintenance of the co~nty roads even though , prior to 
the deposit o. the r~fun~ , the & ount pe~itted to be sp~nt 
under the budget ad been ox austet . 

pprov Cl : 

J • ..: ~ T Y OR , 
At~orn~era1 . 

Respect fully submitted , 

John v • Phillips, 
ssistant ttorney General . 


