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MAGTSTRATE COUHTS: Division No. 2 of the Magistrate Court
of Nodaway County is a legally con-
stituted court.
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March 10, 1948

b
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onorable ™mett L. “artram
Prosecuting Attorney
Todaway County <
flaryville, lWissourl

Dear Mr, Bartram:

This 1s in reply to your letter of recent date requesting
the opinion of this department regarding the legal status of
Division lioe 2 of the Maglstrate Court of Hodaway County,
issourl,

On November 18, 1946, a number of qualified voters of
lNodaway County filed a petition in the Circulit Court of that
county in accordance with provisions of Section 1 of an act
of the 63rd General Assembly, Laws of HMissouri, 1945, page
765, relatinu to mazlstrates, praying that the numbor of

magistrates in Nodaway County be increased to one in addition
to the probate judge. The record discloses that sald petition
was taken up by the court and found to be sufficient in form
and substance, Publlicatlion in the manner prescribed by law
was ordered, glving thirty days public notice preceding the
hearing on sald petition, The record discloses that on
December 23, 1946, the petitioners filed the affidavit of
publication,

The record further discloses that on December 31, 1946,
a hearing was held on sald petlition, at which time 1t was
ad Judged and deecreed by the court that the number of maglis-
trates in Hodaway County be increased to one in addition to
the probate Jjudge. The decree of the court is as follows:

"llow on this 3lst day of Tecember, 1946,
the same being a regular day of the Cir-
cult Court within and for Nodaway County,
Missouri, and a petition having been filed
alleging that the needs of justice require
an edditional magistrate in addition to the
Probate Judge 1ln sald county and state and
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praying that the number of maglstrates in
sald County of Nodaway and States of
issourl be increased from one to two, the
court finds that sald petition bears the
signatures of a large number of taxpayling.
cltizens and voters within and for saild
Nocdaway County, lMissourl and 1s in order
and satisfiles all legal and constitutional
requlrements as to form and substance, and
the court further finding that notlice of
said hearing on sald petition has been
ziven and published according to lawj and
this petition coming on for public hearing,
evidence is heard, and the court, being
fully advised of all the premises herein,
after due deliberation and consideration
finds that facts and allegations in sald
petition are true, and that according to
the needs of justice in sald County of
Nodaway and State of iilssourl one magls-
trate in additlion to the Probate Judge in
sald County of Nodaway and State of
‘dssourl should be provided for.

"Now therefore, it 1s by the court cone
sidered, adjudged and decreed that the
number of ma;lstrates in sald county of
Nodaway and State of ['issourl be and here-
by is increased one in addition to the
Probate Court of Nodaway County, Mlssouri,
and that said additlional maglstrate be
appolnted by the Governor,"

In accordance with the judgment of the Circult Court of
ljodaway ‘County the Governor of llssourl, on January 13, 1947,
duly appolnted and commissioned !lonorable Raymond Tickles as
Magistrate within and for lodaway County. The sald Raymond
Eckles having qualified as Judge of Division lo. 2 of the
llagistrate Court of Nodaway County 1ls at the present time
serving in that offlcial capacity.

The questlon presented conceins the sufficlency of the
petition with regard to the number of signatures appearing
thereon. It is required by Sectlon 1, Laws of lissourl, 1945,
page 765, that five hundred qualified voters of the county
petition the court in such matter, The record discloses that
two petitlons were flled bearling a total of only seventy-one
signatures. !owever, we have been reliably informed that there
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were flled In the Circult Court of Nodaway County on lNovember 18,
1946, petitions identical with those appearin: of record bearing
the signatures of more than five hundred qualified voters of
Nodaway County, but that such petitions, except only those bearing
the slgnatures of seventy-one voters, have for some unexplained
reason disappeared from the flles of the clerk of the sald
circult court,

The statute requires that action be brought "on petition
of five hundred qualified voters of the county." A court must
proceed 1n a pending cause according to the course prescribed
by law, in that the petition before 1t must be one, in the
first instance, sufficlent to initiate the exercise of 1its
jurisdiction, The court in its decree stated that "said peti=-
tion bears the signatures of a large number of taxpaying
cltizens and voters within and for salid Nodaway County, Mlssouri,
and is 1n order and satisfies all legal and constitutional re-
quirements as to form and substance, i # #," We believe the
court would not have taken jurlsdictlion of this action had the
petition not satisfied all legal and constitutional requirements,
The law presumes the reasonable and proper performance by an
officer of the duties pertaining to his offlce, 0Otate ex rel.
and to the Use of City of 3t. Louls v, Priest, Clerk of the
Circulit Court, et al,, Mo. Sup., 162 8S,W. (2d) 109, l.c. 112,
It 18 well settled that any affirmative act on the part of the
court implies that all facts necessary to glve the court juris-
dictlon to render a particular judgment were duly found and
that every step necessary to give jurisdiction has been taken,
Ray v, Ray, 330 Mo., 530, 50 3.W, (2d) 142, l.c, 1443 State ex
rel, v. Proaddus, 218 Yo, 3386,

A Judgment rendered by a court of general jurisdiction is
presumed to be valid until vacated by proper proceedings insti-
tuted for that purpose, where the judgment 1s one within the
jurlisdiction of the court rendering such Judgment. Hess Warming
% Ventllating Co. v, Burlington Craln Elevator Co,, 280 Mo, 163,
l.c. 185; Jefferson City =ridge & Transit Co., v. Flaser, lo.
Supe, 300 5,W, 778, lec. 7803 Lewis v, Lewls, Mo. ADP., 176 S.W,.
(2d) 656, l.,c. 560, 5613 Davis v, Morgan Foundry Co., M0. ApPD.,
28 3.W, (24) 231, l.c, 233,

The judgment in the case at par is valid on its face and
alffirmatively states that the petitlion under consideration
satisfled all legal and constitutional requirements as to form
and substance., It is valld and binding on all concerned.
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" Conelusion,

In view of the foregoing, 1t 1s therefore the opinion of
this department that Division Wo. 2 of the ‘‘aglstrate Court
of Nodaway County, lilssouri, 1s a legally constituted court,

This conclusion makes it unnecessary to consider the
other questions presented.,

Hespectfully submitted,

DAVID DONWNFLLY
Asslstant Attorney General
APPROVED: '

J. o TAYLOR
Attorney (eneral
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