~ COUNTY BUDBET: i@qunt,%‘eourt of Stoddard County should issue warrants
-QOUNTY GOURT:t for that pari of-the salap es of ecounty officers of
such county for which warrants have not been lssued
for the year 1946, Upoh refusal of County Court to
do so, mandamus 1s proper remedy to compel such setion.
Suah warrants should be pald before warrants lesued on
class 5 fund of the budget.

Pebruary 27, 1947 Pk D

Honorable Joe C. Welborn ,
Prosecuting Attorney .
Stoddard County ,
Bloomfield, Misaouri

 Daar Sim

‘ This is in reply to your letter of recent date, requesting
an officlal opinion of this department, and reading as follows:

"Stodderd County is & third class County
under township orgenization. In 1946 the
exgensea of the County exceeded the Yevenue
which had been collected at the end of the
year, The County Court, instead of issulng
warrants for the full salaries of the off'i-
certs, lassued only warrants up to forty per
cent of the salarles, Thls forty per cent
hes been pald and the Gellector is now about
to pay elass five warrvanta. 3ome of the of-
ficers have applied to the County Court for
warrants for the remsinder of thelr salaries,.
I have sdvised the Ceunty Ceurt that Chey
should 1ssue these warrants, but the County
Clerk refuses to lssue such warrants, hecause
he says that there is no money in the Col-
lector's hands out of whigh such warrants
eouéa be paild, and he would be liable on his
bond . :

"Applying the principles anncunced in @ill vs,
Bushanan County, 346 Me. 599, 142 3.0.2d 665,
I believe the County Court should lasue these
warrants, The Supreme Court hes rules ln the
@111 vs, Buchanan case that the Uounty is lla-
ble for an officer's salary whether it is set
up in the budget and also regardless whether
or not there are funds on hand for the payment
of salaries,
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"Thersefore, the County is certainly liable
to these offilcers for thelr seleries and I
do not see how fthe County Clerk could bhe
1lable on his bond for issuing the same.

"All of the Glasas four obligations of the
County have been met - with the exceptlon of
this slxty per cent of the salarles for which

wvarrants have not been lssued. There is money
in the Treasury, and there ip money still com-
ing into the Treasury, I do not see how the
class five waprrants cen be paild with the class
four pbligations remaining unpeld; nor do I

sse how the County Clerk can defeat the gepplg
with the class four oblligations by refusing to
issue the warrants and let the money go to '
class five obligations. ‘ o

"Segtion 13824, R.S,Mo, 1939, provides: that
it 18 the duty of the County Court to order
peyment of money found due by the Gounty.

¢

"The County Court has directed me to request
an offieial opinion from you on the question
of whetheirr or not the County Court may imsue
warrants for these class four obligationsa.,”

Stoddard Ceunty, which 1s a county of the third class, is
governed by the provisions of the Budget Act of Migmouri, found
1§_Bev13ed Statutes Annotated, Sections 10910 to 10917, inelu-
alve. ' ‘ :

| The case of fill v. Buchanan County, 346 Mo. 599, 142 8.v.
(2dl,665, holds specifically that a county court must include
in 1ts budget for each yeer the salaries of county offlcera,
whiech salaries are set by the Legislature of this state, and if
such mlaries are not included in the budget by *he county ocourt,
such salaries will be considered to be put in the budget by the
Lgﬁislatura of this state. The court, in the Gill case, mald
{346 Mo, 1,c., 606): | S

"% # % The actlon of the Legislature in fix-
ing salayles of county officers is in effect
& direction to thessamply court to indlude the
1l SR a1 ‘. y :

5.8 AMOUNILE. A0 WIS ,
rye ot o cereliof WAth the County Budzet Law
‘but must be rxead =l cyneldered with 1t 1in con~
Btruing 1t, They amount to & mandate to Gthe
county court to budget such amounts.

i}

-
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mere fallure to recognize in the budget this
annual obligation of the county to pay such
salaries could set aside this legislative
mandete and prevent the greation of this.
ebligation imposed by proper authovity Cer-
tal 1ch b ir ations imposed by ¥ Legie

Xy Y @ the . eg slature 2agpu,r '
Hem 11 and enly the egislatupre can take Ehem
£ or take ouk ¢ parﬁ oF these BNOUNts .

ouUrt has held that the purpose ol the
County Budget Lew was 'to compel’, + . . eounty
courts to comply with the constitutional pro-
, viaion, Section 12, Article 10' by providing
'ways and means for a county to record the
obligations incurred and thereby enable it to
keep the expenditures within the income.'

(Traub v. Bughanan County, 341 Mo, 727, 108

8.W.(2d) 340). To properly aeeomplish that

purpose, mandatory obligations impomed by the

Legislature and other essentlal charges should
be first budgeted, and then any balance may be

appropriated for other purposes as to which there

is discretionaty power. Failure to budget funds
for the full amount of salapries due officers of
the county, under the applicable law, which the
county court must cbey, eannot bar the right to
be paid the balance. Instead, 1t must be the
diaeretio ary obligations Incurred for other

_ ' -‘yfdh awe 1nvalid- raﬁher than the

'fier ameun“s Hecessary Eo

: - cers‘ palaries rixed
o _affect the goun-
Emphasis ours.)

If the Gounty Court of Stoddard ﬁounty did,comzly with the

clear mendate of the Budged Law and did include in the class 4

fund of the budget for such county the salaries of the county

officers, we falil Go zee upon what ground & vefusal to iasue war-

- rants to such officers for payment of, their salaries could be
besed. If the County Court did not comply with the Budget Law

and did fail to 1nd.1ude in class 4 of the budget the salaries of
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eounty off'icers as fixed by the statutes of this stete, such .
fallure to obey the law by the County Court in makin% out the
budget doaes not affect the obligatlon of the county to pay
these valid obligations imposed by the Legislature, since by
the legislative acts the salaries are mede a part of the budget.

That part of Section 10911, Mo. R.3.A., relating to the
alass 5 fund of the budget, andproviding, "No payment shall be
allowed from the funds in this class for any personal service,
(whether salary, fees, wages or any other emoluments of any kind
whatever) estimated for in preceding classes,” means that sala-
ries other than those salaries of county officers provided for
by the statutes of thls state, if not estimated for in classes
1i 2, g or 4 of the budget, cannot be paid out of the funds in
class 5.

As pointed out previously, the linclusion in the budget

of salaries of county officers set by statute 1s mandatory, and
an attempt of the County Court to leave out of the budp
statutory salaries 1s of no effect, because such salaries are
included by the act of the Legislature. Therefore, since the
salaries must be in the budget, those officers entitled to such
salaries are entltled to have issued to them warrants for the
smounts of thelr salaries.

1t may be that 3toddard County does not have, or will not
have, sufficlent funds to pay all the obligations 1t contracted
in 1946, but, as bthe Supreme Court points out in the Gill case,
quoted supra, it is the discretlonary obligations which must be
held to be invalld, and not the mandatory obligations imposed
bylthg statutes of this state, such ar the counby officers'
salaries, ‘

From your letter, we understand that there 1s money in
the treasury of the county, but that the Treasurer is sbout to
pay warrants issued on funds of clags 5 of the budfiet, The
warrants for the payment of the eounty officers'! salaries must
be pald befors warrants 1ssued on the funds of class'5 of the
Budget Act are pald, as Sectlon 10910, Mo. R.3.A., under which
statute the budget for 194€.was made, and Section 10910 of
House Bill Ne, 834 of the &.+~d Geneval Assembly, effective July
1, 1946, both provide: “The county court shall classify pro-
posed expenditures according to the alassification herein pro~-
vided and priority of payment shall be adequately provided
according to the saild classification and such priority shall be
sacredly preserved."

If the County Court pefuses to issue the warrants for the
payment of the ssalarles of the county offilcers, the proper action
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to be taken by the county,orfiaérs.ia ah action fof maxndsmus .
State ex rel. Spratley v. Mepies County, ?8 3.W. (24) 623,
339 Mo. 577} Perkins v, Burks, 7818‘W.¥2d, 845, 336 Mo. ahg,

CONCLUSTON

It is the opinion of this department that the County Cowrt
of 3toddard County should lssue warrvants for that part of the
salaries of the county officers of such county for which warrants
have not been issued for the year 1946, If the County Court re-
fuses to lssue such warrants, mandamus is the proper remedy to
compel sueh action. Such warrants should bepaild before warrants
issued on the c¢lass 5 fund of the budget of Stoddard County.

'Respectfully submitted,

¢. B. BURNS, Jr.
- Assistant Aﬁtorney General

APPROVED: ' -

* ) & P ’ Coc
Attorney General




