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Board of____;g;gg Sohools 7
State of Missouri :
Jefferson Clty, Missouri

Attentions Mr, Louls J. 8harp, Dirsctor
Gentlemens

- Thiu will acknowladge receipt of your raquest for an
- offioial opinion which readss:

"From time to time the Board of Training
Schools 1as faced with the problem of cir-
cult and juvenile court judges wishing to
make changes in oourt orders of comultment
to the three training schools,

"These changes usually take one of these
two formas

4 1y The court desires to relemse the
Juvenile to the custody of eome other
agency or persdn, whether or not there 1ls
to be continuation of supervisicn or court
jurisdiction, and enters a court order
modifying the original jJudgment to provide
for this change' of custody and release from
the treining schools.

2. The court desires to reduce the perlod
of comuitment to provide for the btermination
of & commitment and thereby releaze the
Juvenile without further control,

"The Board of Training Schools would like’
to have an opinion on the follawingt

1. What responsibility the Board and

the Superintendents have in recognizing
such court orders as outlined in 1 and 2
above, after the juvenile has baen mccepted
in a training school,

84 Vhether or not a decision in a parti-
cular case would be conditioned on whether
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or not the amending court order waas filled
during the same term of court or a subae-
quent term of court,“v

In construing your request, it is important that we
examine Sectlions 9704 and 9716, R. 3. Mo, 1939, which reads

"Sec, 9704, When any child coming under
the provisions of thls article shall be
ad judged to be neglected or delinquent or
in nesd of the care or dlscipline and pro-
. tectlon, the court may make an order com-
mitting the child, under such condlitions
sz it may prescribe, to ths care of some
reputable person of good moral charscter,
or to the care of some associabtlon willing
to recelve 1%, embracing in lts objects
the purpose of caring for neglected children,
or to any institution incorporated under
the laws of this state that may care for
children, or to any Institutlon or agency
which now 1s or heresfter may be estab~-
lished by the state or county for the care
of ¢hildren; or the court may place the
child in the care and control of a proba-
tion officer, and may allow such chlld to
remain In 1te home subjoct to the visita-
tion and control of the probation offilcer,
to be returned to the court for further
proceedings whenever such actlon may appear
to the court to be nscessary; or the court
‘may asuthorige the child to be placed in a
sultabls famlily home, subject to the
frlendly supervision of a probatlon officer
and the further order of the court; or it
may suthorize the chlld to be cared for
in some suitable famlly home 1n such manner
as may be ordered by the couwrt or may
arrenge for same through voluntary contri-
butions or othorwlss until suitablo pro- -
viaion may be made for the child in a home
without such psayment, In cese of a delin-
quent child the court may commit such
child, if a boy, to a training school for
boys, or to the Missourl reformatory, or,
if & girl, to the state industrial home
for girls, or, if a colored glrl, to the
atate industrial home for negro girls,
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The court shall not commit any chlld under
the age of seventeen years to any jail or
police station where such child may come

- in contact 1n any way with adults convicted
or under arrest, All orders of the court
touching the care or other disposition of
any child shall be subject to such modifi-
cations from time to time as the court may
“conaider to be for the hest welfare of sald
-child, In making commltments to associa-
tlons or lndividusals the court shall place
children as far as practicable with asso-
ciations or persons having the same relig-
ifous faith as the parents of such child,
After any chlld shall have coma under the
care or control of the juvenlle court as
herein provided, any person who shall therew
after knowingly contribute to the delin-

. queney or noglect of such child, shall
knowingly disocbey, vielate or 1ntarrere
with any lawful order of sald court, with
relation to said chlld, shall be builty of
contempt of court, shall be proceeded
against as now provided by law and punished
by imprisonment in the county jaill for a

~ term not exceeding slx monthse or by a

- fine not exceeding five hundred dollara

or by both such fine and imprisonment."

‘fSen, 9715, thhlng in this article shall
be construsd to repeal any portion of the
©law relating to the state industrial home
.. for girls or the Missowri reformatory; and
in. all commitments to either of said in~
~ - stitutions the law in raference to said
‘ institutiona shall govern the same,”

The two. foregaing statutory provisions are both contalned in
the seme Artlcle 10, Chapter 56, R. $. Ho. 1939, Neither of
the foregolng provisions have been specifically repealsd by
the Legislature and since repeals by implication are not

. favered, we are of the opinion thet if sald provisions do
not direqtly conflict in any msrmor with the Constitution or
laws hareinafter referred to, wlth respect to having charge
and contrel of sald training sdhaola, then said proviaions
\shall remain in full force and effect,

We shall first relate a little history. regarding the
various training schools in this states Sald training schools
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- were formerly under the Jurisdiction of the commission of the
department of penal institutions (see Section 8894, R. S,

Mo, 1939)¢ Sald commission was authorized to appoint a
superintendent who was to bos the chlof executive officer of
sald institutions under the control of the commission of the-
department of penal institutions (sec Sections 8994 and 8995,
R, 8, Mo, 1939). The foregoing provisions formerly gave the
department of penal instltutions the full control and manage-
ment of ¥issourl Tralning Schools for Boys, Under Sections
9010 and 9012, R, 8, Mo. 1939, the Leglslature gave the com~
~mission of the department of ponal institutions supervision
and government of the State Industrial Home for Girls at
Chillicothe. Under Section 9022, R, S, Mo, 1939, the same
depertment was vested wilth similar authoriby over the
Industrial Home for Negro Girls.

While the foragoino laws provided for the roturn of
certaln children placed in sald Institutions, to the court
or meglstrate sending them to said institutions, upon filnd-
Ing them to be incorrigible and providing how saild court or
maglstrate shall then sentence them, furthermors such laws
contained provisions that before any sentence nmade by certain
courts could be executed, tho commitment must have the endorse-
ment theveon the spproval of the clrcuilt -or probate court (see
S8ectiona 9017 and 9029, R, S. Mo. 1939), -there 1s nothing
In the foregoing statutea glving the commiasion of the depart-
ment of penal instlitutlons jurisdiction of saild train schools
that directly conflicts with Section 9704, R. 8. Mo, 1959.

Subsequent thereto, the Constitutional Convention in 1944
proposed Section 38, Article IV of the Constitution of Mlssourl
1945, and the voters of this state at a special electlion held
on the 27th day of February, 1945, sdopted sald constitutional
amendment which on and after the 50th day of Harch, 1945,
bacame the suprome law of thes State of Missouri, The foregoing
constitutional provision places all training schools in charge
of a board of trustecs to be appolnted by the governor with

tha advice and consent of tho Senmte and readse

“All state traininﬁ sohools and industrial
‘homes for boys and girls shall be classie
fied as educational 1nstitutiana and shall
be in charge of a board of six trustecs,

.~ three from each of the two major political
parties, appointed by the pgovernor by and
with the advice and consent of the senate.
All employeas of the board shall be selected
and removed as provided for amployaea in
the state elesmosynary 1nat1tutions‘
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Thereafter, the 63rd CGeneral Assembly enacted a law to
eonform with the foregéing constitutional provision (see
Sectlons 20 to B4, inclusive, pages 730-734, Laws of Missourl
1945), Section 20 of the Laws of Missouri 194@, page 730,
vests in the state board of tralning schools full charge and
_econtrol of all training schools which is, if possible, even
broader than the foregoins constibtutlional provision, “"Charge"
has been definod by VWebsterts New Intornational Dictionary,

- Second Edition, es followsz -

g9, A person or thing committed or
antruated to the care, custoﬁy or manage-
ment of anotherj

‘®in charge @ s # having the charge or ,

care of something, ©8D., temporarlly; a8,

the offlcer or minlster in,charpa.

Various decisions have defined the word “charge" as

synonymous with "eustody" (see Rendazzo vs, Unlted States,
300 Fo 794, l.,ce 797). Other 1nsurance 1liability decisions
in various states define the words "in charge of" as used in
such policles %o mean not mere possession butb tho right to
exercise dominion or control of something*(see Sky et al,, vs.
Keystone Casualty Company, 29 Atl. (2d) 230, 1l,c. 252»255;
also Cohsn & Powell vs. Great Amerlcan Inﬁemnit Company
Atl, {za% 364, l.c, 3553 and Homin vs. Cleveland ana’wni%ehill,
24 N.E, (2d) 136, l.c. 138). As cen be seen ©y the foregoing
definltions ,said board of training schools under the fore-
going statu%ea and constifutlonal provisions have almost un-
limited authority relative to administrative menagement,
course of study, recreation, rohabilitation and conduet of
children commltted to said Institubions. Howavar, nothing in
said act of 1945 or Section 38, Article IV'of the Constitu~
tion of Missourl 1945, in any manner conflicts with that part

- of Section 9704, R. S. Mo. 1939, which authorizes the ecireult

‘court that commlts boys or girls to seid training schools to
modlfy the order of snid court when in the court's oplnion it
4s for the best welfare of the chlld, To prohibit this might

. be detrimental to a child in that scme circuit couvts might
not be anxlous to commit childrsn to sald instltutions unless
“they at loast have somo authority or supervision thereafter

- to modify their orders when and 1f conditlions and eircumstancas

in their opinion warrant a modification of said ordar.;'

One of the cerdinel rulos of statutory construction is
that two or more statutes, relating to the same subject,
should be read together and hanmonized i possible, BO a8
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to glve full force and effact to each, and this rule applles
not only to mcts passed at the sume session of the Logislature
but also to those passed at prlior and subsequent sessions (see
State ex rol., Central Suroty Insurance Corporation vs, State
Tax Commission, 153 S,W, (24) 43, 348 Mo. 171; also White
Rivezggyainage District vs, Laneastor, 29 §.W. (Sd) 716, 325
Mo, v

In view of the foragoinu, it 1s the opinlon of this
department that Sectlon 9704, R. S. Mo, 1939, authorizing
the oireult court to modify its order at any time when the
eourt feels 1t is for the best welfare of the chlld committed
by saild court to sald training school, does not conflict wilth
the provisions of Section 9715, R. S. Mo. 1939, or with any
law In offoct at the tlme of s&id aenactment or subseouent
thersto, nor does it conflict wl th Sectlion 38, Article IV of
the Constltution of Missourl 1945, and therafore, seme 1s
8till In full force and effect as of this dato,

Answering your second query, it is the further opinlon
of this department that Section 9704, R. 8. Ho. 1939, being
more in the nature of a spscial statute authorizing Lhﬁ cly-
cult court to emend its order at a subseqguent date, possibly
extending far beyond that term of the cireult court, that it
would take precedence over any decision or statutbe holdlng
. that a clrcuit court mey not chanpge a judgment subsequent to
. the -closing of the.term of court at which said judgment was
~rendered, It is trus that the appellate courts of this state
have held that after the explration of a term at which a juldg-.
ment and sentence were pronounced, the criminal court is with-
out jurisdiction to set them aaida. In State vs. Lonon, 56

8w, (Bd) 378, le.c. 580, the court In so holdlng saidg

Y e enly reason, assigned in appellantts
motion, quastloning the jurisdlction of
~the circuit court to try the defendant,

was that the case had been dismissed

against him and the court was without
power to reinstate tho casg., Courtas of

general jurisdiction have -inherent author-
'1ty during the torm, to vacate any judg- -

% or crﬁer that may have been made ab

that term. This was the rule at common
~law and prevalls in most urisdictions.

~ {8ee cases cited ) w R

See also Dusenbers vs. Hudolph 30 8.W. (2d) 94, l.c, 96
(8), 325 Mo. 881, and Carrollo ve. United Stetes, 141 F, (24)
997. However, tha order of the circult court in this instance
rendered under Secticn 9704, R, S. Mo. 1939, which is s speciel
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atatute, has the effoct of belng the exception to the fore-
going rule and permlts the circult court to set aside orders
rendered at & previous term of court, In State vs. Rlchman,
148 3,w, (2d4) 796, l.,c. 799, the court in so holdlng saids

_"1n State v, Harpls, 337 Mo. 1052, 1058,
87 3.0, 24 1026, 1029, we sald that 1£
~gtatutes are nacaasarily inconsistent
that which deals wlth the common subject
matter in a minute and particular way willl
prevall over one of a more general nature;
and, clting authoritiea, we quoted the
rule as atated in State ex rel, County of
Buchanan v, Fulks, 296 Mo, 614, 626, 247
S.,W, 129, 132, thus: '™Whers thore is one
statute dealing with a subject In general
and comprehenslve teorms and another deal-
ing with a part of the same subject in a
more minute and definlte way, the two -
- should be resd togather end harmonized,
- 4f possible, with a view to glvipg effect
"~ to a consistent legislative policy; but
. to the extent of any necessary repughancy
‘between them the speclal will prevail over
the general statute. Where the apecial
- atatute ls 'later, it willl he rogardad a8
an’ exception to, or qualification of, the
prior general ane; and whore the neneral ‘
act is later, the special will be construed
~ as remaining en exceptlon to its terms,
- unless 1% i3 reopealed in exgress words or
by necessary. implication. v

e See also State ex rel. R.. Newton MbDouell, Inc.,. vs.’v
Smith, 6% S.W. (2a) 50, 334 Mo, 653; alaso State of Misscuri
VB s ROS&, 57 0. th 60 299 UOSQ ‘72 81 Il‘ l-rdn 4:6Q ‘

- In view of Section 9704, aupra, being a apeclal atatuta,
it will. therefore prevail ovor any general provision regarding
the time when circuit courts may modlfy Judgments and under
s4ld msection, the circult court msy modify its order committing
said delinquent chlldren to the state trailning schools in this.
astete whenever saild court is of the opinion that it is for the
best wslfare of sald child, 4
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CONCLUS ION

. Thereforo, it 1s the opinlon of this department that that
part of Section 9704, R. S. Ho, 1939, authorizing the circult
court to modify ite order when, in the opinion of the court,
it 1e for the bost welfare of the chlld coumitted to sald
training school, is still in full force and offect; and 1t
4s tho further opinion of this department thet declsions of
the Supreme Court, holding that & circult court may not change
a judgment after the expiration of a torm of court at which
sald judpgment was rendersed, do not apply in the ceso of & |
circult judge committing a -delinguent c¢hild to the Hissourl
State Training Schools, ‘ L .

Rospectfully submitted,

AUBREY R, UAMMETT, Jre
Assistant Abtorney Genaral

<

AP. ROVED}

T . TAYLOR

Attorney General
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