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It is u:u.neces~ary for Mr. Davia A. Peery to be sworn 
in c:s the R.epresentative from Linn County. He is 
ent1~led to and should be ,a~d the mileage provided 
for 1n Sec. 16, Art. III, of the Constitution. I 

'I 

January 27, 191+7 

:r. C.;. Tindel, Chief Clerk 
Vissouri House of hepresentatives 
Sixty-Fourt:p General fl.::;sembly 
Jefferson City, (',issouri 

near 

This is i' reply to your Jetter of rE1cent date, request­
ill~ the official opinion of this department, and readine as 
follows: 

"'',jr. V •. :•.~arl Cox v;a:~> electe<.i .i\\oVQJrber 5th, 
1946 to the office of Hepresenl~ati ve of 
Linn County. He i.;a_s not to tbi.s c3atc quali­
fied, hut 1·•~r. I)ElVid A. Pf·ery, former repre-. 
sentative of the 6)rd session is present and 
serving until ;df; successor is quc:1lified to 
take his seat. Please render your decision 
on the followins questions: 

"1. Shall I1'fr. '.)avid A. Peer_,. be S1•JOrn in as 
the representative froill Linn County? 

~t2.. Shall r.:r. Davld [\.. Peery be paic1 the 
mileage provided by 3ec. 16, Art. III• Con­
stitution of Missouri?" 

';':~ note t.hut the follo1.·.Ji ng appears on paLe ? of the JournCi.l 
of the House, ;'Hxty ... fi'ourth Gcnerul i\ssembly of the ~)U:~t,e of ids­
souri, P'irst \.>ay- l/ednesdr;y, lJ::mu~t.ry i..~, 1947: 

11 'l'lH::: mero1ber- frorq Linn, IlonorHLle V. :t<~arl Cox 
bein;•. si.c.k z;.nd not <'tppearinc to quc:Jlify; llo:n­
orahle D. h. Perry was rese~ted bein~ without 
successor.". 

1'hls action bv thE; House of !wpre:.::entati ves in re~3eating 
Hr. Peery is a dct(~rr•lination by the ::;;Did House of the fact that 
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::'r. Peory is nm<J a tTK~f:Jber of the Hr)USe of :.(epresentati ves • 
This determination is correct, .:,ud r·:r. Peery is entitled to 
be seated as D rilember of tlHJ nouse of W::presentc~ti ves by vir­
tue of Article VII, ::lection 12, of the Constitution of 19J+5, 
whicb reads us follows: 

"t:xcept as provided in this Constitution, 
and subject to the rig;ht of resi":~nation, 
all officers shall hold office for the terw 
thereof, and until their successors are duly 
elected or <3.ppotnted and qualified. il 

and by virtue of the f:: ct Uwt l··:r. Cox h<'· s not qw.1lified as a 
member of the Fouse of !;oore (,;entati ves, as required by .1\rticle 
III, Section 15, of the Constitution of 1945, \·.Jlich provides, 
in part, as follows: 

HI~ very sepator or reore:;wnt.Ftt hre elect, 
before enterinL,: upon the duties of his of­
fice, shal 5 tc:d::e 8nd subscribe the follow-
in~ oath or ~fflrmation: 'I do·oolemnly 
swear, or affirm, that I will f3Upport the 
Gonstitution of the United :tates and of the 
State of ;, issouri, nnd fai thfull"Y perform. the 
duties of my office, and that I \•rill not lr.now­
ingly receive, dtrectly or indirectly, any 
money .or other valua;jle thing for the perfor11l~ 
ance or non-performance of any act or duty 
pertainin,<:: to ::.y. office, ather than the com­
pensation allowed by lahr.' 'l'he oath shall be 
administered in the halls of the respective 
houses to the nwmberEJ thereof, by a judge of 
the suprowe court or a circuit court, or 
aft·er the organization by .the presiding of­
ficer of either house, and shall be filed in 
the office of the sec't·etarv of state. * * *" 
(Emphasis ours.) -

The fir:.-;t oue::;tion in vour request for an opinion is Hhether 
it is nf3cessary 'ror i 1:r. navld A. Peery to ta.ke the oath of office. 

:3ection 15 of Article IV of tbe Constitution of 1875 pro­
vided as follows: 

' 1 T~very ~:enator and Hepresentati ve elect, 
before entering upon the duties of his of­
fice, shall take and subsc:cibe the follow­
in.o: oath or nt'fi rmation: 'l rlo E>ol.:-_:mnly 
sw~ar, or affirm, that I will support the 
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Constitution of the United States and of 
the State of T·1issouri, end fc;li thfully per­
form the duties of my office; and that I 
will not knowingly receive, directly or in· 
~lirectly, any rnoney or other valuable thing 
for the performance or non-performance of 
any act or duty pertaininB bo my office, 

' other than the compensation allowed by law.' 
The oath shall be administered in the halls 
of their respective houses, to the members 
thereof, by some judge of the Supreme court, 
or the circuit court, or the county court of 
Cole countyt or after the organization by 
the presiding officer of either hotise, and 
shall be filed in the office of the Secretary 
of :-Jtate. ,:< * tr " 

The provisions of Article III, Section 15, of the Con~titu­
tion of 1945, an·d Article IV, ~.;ection 15, of th8 Constitution of 
1875, e2s t the form of oath to be administered, an6 tbe f.:1.ct 
that such oath shall be taken by reprenentatives elect, are the 
snme. The oath the.t is taken is not. as a representative in a 
particular general assembly,, or H particula.r session of the 
general assembly, but is taken by a representative elect as a 
•uetnber of the house of represent.c:itivcs of this state. 

l\'lt. Peery took the required oath as set out i..n Article 
III, Section 15, of the Constitution of 1945·, and Article IV, 
Section 15, of the Constitution of 1S75, as a representative 
elect in January, 1945, and holds office ·as a representative · 
thereby. Si',ec h0 ts not a representative elect, ·but. is hold­
ing over under the provisions of Article VII, Section 12, of 
the Constitution of 19LI-5; it is not necessary that he be ;:;worn 
irt ae;ain. 

We find that such conclusion is borne out by a legislative 
interpretation by the General Assembly of r<issouri. On parc:~e 4 
qf the Journal of the 3onate, Sixty-~ourth General Assembly of 
the :3tate of JViissouri, F1rst J:a.y - ~·Jeduesdny, January 8 • 194 7, 
we find the following: 

"The ne\llly elected Senators t::.dv<wced to the 
har and sub0cribed to tLe oath of office, 
which \.·res a.dministered by Judge Laurance ~ .. 1. 
Hyde of the ~)uprePle Court of Missouri. 11 

'l'hose senators who were elected in 1944 and took the oath in 
January, 1945, that is, "hold over senators," did not take the 
oath of office. The reason for this is that ~mch ··"mqers wet·e 
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senators and are s .nators by v-lrtue of their beln2: 61-'Jorn in 
in tfanua ry, 1945, n nd because they \vere sv.mrn in as senators, 
and not as senators of the 63rd General Assembly. 

An examination of the House and Senate Journals of the 
62n(~ Genere.l iL·3SGillbly, Extra. ;·es~;ion, l9h4, C:iscloses that the 
members of tb0 respect1 ve houses vJere not sworn in as rnembers 
of the Ext.ra 8ession of the 62nd General Assembly, but were 
members there'>f ·by vlrtue of their havin[·; been S\<Jorn in in 
Janua.ry, 1943. 

Since Mr. Peery is nm...- ti representat.i ve, there is no more 
reason for his being sworn in at t.~\e present s8ssion than there 
was for the members of the }!ouse of r~epresent.c;ti ves and Senate 
to be Sl#Orn in at the l:!:;xt.ra Session of the 62ncl c;.c:;nerul Assem­
bly in 194[:.., 

·The s.ecor•.d question you asl-: is: Shall ?:r. i'eery be paid 
the mileage provided by Section 16 of Article Ill of the Consti­
tution? 

Section 16 of Article III of the Constitution of 1945 pro­
vides as follows: 

~ 

" * * * Senators and represent~tives sha~l 
receive one cl.ollar for 0very ten l;liles 
traveled in going to and returning from their 
place of meetin:,;, once ir:. each session, on 
the most usual route·." 

Section 1 of House Dill 11)0. 566 of the 63rd Ger:-Jeral ilssem­
bly, effective July 1, 191+6, provides as follovw: 

"::l€itators and representatives shall receive 
one' dollar for every ten miles tra.veled, and 
nn amount for travel for a~y fractional part 
of ten miles at the same r0.te, in U/Jing to 
their place of meetinc in Jefferson City from 
their place of residence, and returning from 
their place of n1eetinr in ~Tefi'erson City to 
their place of reside1ice, once in each rsgular 
session and once in eaGh special session, on 
the ;no st usual route." 

By virtue of t:'le authority of .~.~ecti'on 20 of Article III of 
the Constitution of l9h.5, the 64th GenerHl :\s~.;embly is nov1 meet­
ing in rc;:r,ular session, •/,rhich session began on ,January 8, 1947. 
It will be noted that Section 16 of Article III of the Constitu­
tion of 1945 and 3ection 1 of House Bill r·:o. 566 of the 63rd 
Generc-11 .1\ 8 sembly provide that each senator and representative 
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is entitled to mileage once durinp; eRch session of the general 
assembly. The only requirement as·to the right to receive 
such mileage is that the person shalJ. be a senator or repre­
sentative. · ~)ection 16 of Article :cu of the Constitution and 
Section 1 or House Bill No. 566 are clear in providing that 
e;:1ch reprefientFJ.ttve. shall be paid milea;:;c for r,: '·ery regular or 
special session of the general a~sembly. 

Since ~;'r. Peery is now a representative and has been 
seated as a meraher o.f the House during the present session, 
he is entitled to mileage for the present regular session of 
the 64th General Assembly. 

CONCL"C!SION 

It is, therefore, the opinion of this department that it 
is unnecessary for ;'lr. f'avicl A. Peery to be s"\'mrn in as the 
Hepresentati vo f'rotrt Linn County. 

It i~:-: further the oninion of this dep~1rt.mcnt that hr. 
Da,rid A. Pncry :Lo entitled to tmd should 6e paid the mileage 
provided by Section 16 of' i~rticle III of ehe Constitution of 
Missouri of 1945. 

J • li: • 1
1 

'' Yr,Oit 
Attorney General 

CH13: HR. 

Respectfully submitted, 

C. ;5. 13UHh~), J-r. 
ilssist.:=Jnt Attorney General 


