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LEGISLATOR: It is unneces'ary for Mr. David A. Peery to be sworn
"MILEAGE: in as the Representative from Linn County. He is
OATH : entitled to and should be paid the mileage provided

for in Sec. 16, Art., III, of the Constitution.
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‘re Us Jo Tindel, Cniel Olerk
“issourl House ol leorecentatives
Sixty~Fourth General Assembly
Jefferson City, lissouri

P

Dear Sir:

This ieg ir reply to your letter of recent date, request-
ins the official opinion of this department, and reading as
follows:

*vr, V, warl Cox was elected liovawber 5th,
‘1946 to the office of KRepregeulLative of

Iinn County. He nas not to this cate quali=-
fied, but tr. David aA. Peery, former repre-
sentative of the 63rd session is present and
serving until 7is successor is cgualified to
take his seat. Please render your decision
on the following questions:

"], Shall Mr. David A. Peery be sworn in as
the representative frowm Linn County?

“2. Shall ¥r. Uavld &. Peery be paic the
mileape provided by Sec. 16, Art. III, Con-
stitution of Missouri?"

se note thot the followiny: appears on page 7 of the Journal
of the House, Sixty-fourth Genersl Assembly of the State of nis-

souri, First iay - vednesday, January 8, 1947:

’ "fhe member frow Linn, Honorable V. karl Cox
being siclk and not appearing to qualify, Hon=-
orahle N. A« Perry was resected being without
successor,".

This sction by the linuse of hepresgnpatives in reﬁeatiﬁg
¥ir. Peery is a determination by the soid House of the fact that
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vre. Peery is now a musber of the lHouse of liepresentatives,
This determination is correct, snd ir. Peery is entitled to
be seated as o nmember of the House of Hepresentztives by vir-
tue of Article VII, Gection 12, of the Constitution of 1945,
which reads as follows:

"ixecept as provided ia this Constitution,
andg subject to the right of resignation,

all officers shall hold office for the tern
thereof, and until their successors are duly
elected or appointed and cualiiied.

and by virtue of the fcct that k1, Cox hrg not qualified as a

member of the liouse ol iepresentatives, as required by Article
III, Section 15, of the Constitution of 1945, which provides,

in part, s {ollows:

itvery sepnator or represcutative clect,

beforc eantering upon the cduties of lils of~
i'ice, shal! talke and subscribe the follow-

ins oath or affirmation: 'I do solemnly
swear, or affirm, that I will support the
Constitution of the United :tates and of the
State of idissouri, and faithfully perform the
duties of wy office, and that I will not know-
ingly receive, directly or indirectly, any
woney or other valuatle thing for the perfori=-
ance or non-performance of any act or duty
pertaining to ny office, other than the com-
pensation allowed by law.' The oath shall be
administered in the halls of the respective
houses to the members thereof, by a judge of
the supreme court or a circuit court, or
after the organization by the presiding of=
ficer of either house, and shall he filed in
the office of the secretary of state., * % x0
(#imphasis ours.)

The first guestion in your request for an opinion is whether
it is necessary for ir. Vavid A. Peery Lo take the oath of office.

jection 15 of Article IV of the Constitution of 1875 pro-
vided as follows:

"Lvery “enator and liepreseatative elect,
before entering upon the duties of his of-

fice, shall take and subscribe the follow-

ing oath or affirmation: 'I o solemnly
swear, or affirm, that I will support the
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Constitution of the United States and of

the State of Missouri, znd faithfully per-
form the duties of my office; and that I
will not knowingly receive, directly or in-
directly, any money or other valuable thing
for the performance or non-performance of
any act or duty pertaining to my office, -
other than the cospensation allowed by law.!
The oath shall be administered in the halls
of' their respective houses, to the members
thereof, by some judge of the Supreme court,
or the circuit court, or the county court of
Cole county, or after the organization by
the presiding officer of either house, and
shall be filed in the office of the Secretary
of State. * % x ¥

The provislons of Article ITL, Jectiou 15, of the Constitu-
tion of 1945, and Article IV, Section 15, oi the Constitution of
1875, as t the form of oath to be administered, and the fact
that such oath shall be taken by representatives elect, are the
same. The oath thet is taken is not as a representative in a
particular general assembly, or a particular session of the
zeneral assembly, but is talken by a representative elect as a
wewber of the house of representatives of this state.

Kr., Peery tool the required oath as set out in Article

III, Section 15, of the Constitution of 1945, and Article IV,
Jection 15, of the Constitution of 1875, as a representative
elect in January, 1945, and holds office as a representative
thereby. Sivce he is not a representative elect, but is hold-
ing over under the provisions of Article VII, Section 12, of
the Constitution of 1945, it is not necessary that he be sworn
in again,

We find that such conclusion is borne out by a legislative
interpretation by the General Assembly of iissouri. On page 4
of the Journal of the Senate, Sixty=-tourth General Assembly of
the State of Missouri, First Lav - Weduesday, January &, 1947,
we find the following: ’

"The newly elected Senators advanced to the
har and subscribed to the oath of office,
which wes administered by Judpe Laurance M,
liyde of the Supreme Court of Missouri.”

Those senators who were elected in 1944 znd took the oath in
Januery, 1945, that is, "hold over senators," did not teke the
oath of office. The reason for this is that such .cmbers were
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senators and are s-wnators by virtue of their belung sworn in
in January, 1945, and because they were sworn in as senators,
and not as senators of the 63rd General Assembly.

An examination of the House and Sernate Journals ol the
62n¢ General Assembly, hxtra sessioan, 1944, discloses that the
members of the respective houses were not sworn in as members
of the lixtra Session of the 62nd General Assembly, hul were
memnbers therenfl by virtue of their havinsg been sworn in in
January, 1943, :

Since Mr, Peery is now a representative, there is no more
reason for his being sworn in at tie present session than there
was for the members of the louse of lepresentatives and Senate
to be sworn in at the ixtra Session ol the 62nd General Assem-
bly in 194, :

" The second question you ask is: Shall 2. Peery be paid

the mileage provided by fection 16 of srticle LS of the Consti=-
tution? :

Section 16 of Article fII of the Constitutior of 1945 pro-
vides as follows: - :

o ok ok Yenators and representotives shall
receive one dollar for cvery ten miles
traveled in going to and returaing from thelr
place of meeting, once irn each session, on
the most usual route."
Section 1 of House Bill iWo. 566 of the 03rd Jeneral Assewm-
bly, effective Julv 1, 1946, provides as follows:

"sesators and representatives shall receive
one' énllar for every ten miles traveled, and
an amount for travel for any fractional part
of ten miles at the ssme rate, in golng to
their place of meeting in Jeiferson City from
their place of resicence, and returning from
their place of meeting in Jefterson Uity to
their place of residence, once in each regular
seasion and once in each special session, on
the wost usual route.”

By virtue of the authority of Zection 20 of Lyticle IIT of
the Constitution of 1945, the 64th General Assembly is now mecte
ine in resular session, which session began on January 8, 1947.
It will be noted that Section 16 of Article ILI oi’ the Constitu-
tion of 1945 and Dection 1 of House Bill Wo. 566 of the 63rd
Genersl Agssembly provide that each senator and representative
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is entitled to mileage once during each session of the general
assembly. The only requirement as to the right to rcceive
such mileage is that the person shall be a sensator or repre-
sentative, - Dection 16 of Article III of the Coustitution and
Section 1 of Mouse Bill Wo. 566 arce clear in providing that
each representative shall be paid mileage for svery regular or
speclal session of the general assembly.

Since Mr, Peery is now a representative and has becn
seoted as a momber of the House during the present session,

he is entitled to mileage for the present regular session of
the 64th General Assembly.

COROLUSTON

It is, therefore, the opinion of this department that it
is unnecessary for r. favid A. Peery to be sworn in as the
Representative from Linn County.

"It is further the opinion of this department that lir,
tavid A. Peery ig entitled to snd should be paid the amileage
provided by Section 16 of #irticle III of the Constitution of
Missouri of 1945,

Respectfully submitted,

Co B BURNS, Jr.
Assistant sttorney (eneral

APPROVET:

Jde #e TAYLIOR
Attorney General
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