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DRAINAGE DISTRICTS: County courts may levy additional taxes
_ ‘ to pay claims against the district, pro-
LEVYING OF ADDITIONAL vided & total of all levies against the
-TAXES s - . district does not excesd the total amount
of benefits assessed. .

st e o S Mt

January 28, 1947 §=§h 57 "y
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Honorable BEdward ¥, Spoeiser
Presecuting Attorney
Charitor County
Koytesville, Kissouri

CDoar Sirs

Thiis is in reply to your lotier of January 190, 1947, in
which you request an official opini:wiy fros this departaont on
the following statenent of Tactss

"Avbout throe Jears agzo the Loe :uaneh
Drainage Digtrict wes orsanized in Chari-
ton Cownity, pursusnt to the authiority
costained in Chaptor 79, Article 3, com=
sdencing with Section lio, 12398 of tho
lilssourl Hevised Stutubos Amnotatod.

"Thereupon in strlet accordance with the
procedure outlived i Article 3, the con-
tract for the vorlk was duly lot enc thoio-
after coplated.s The construction of the .
dralnagse dlteh was duly acconted and core
firned by the County Court, It appears
that thero was nobt sulficiont money avail-
able frow taxes lovied %o pay the cone
tractor in Full, o they o411l ovo him
20 amount of 700.00. The contractor

has co plise in sver; way witl tho pro-
vistons of tho costract, and uncovhtadly
is ontitlea to this Lnlance dua him,

The Cuounty Cuurt desiren te pay iia this
money, wut are hositant concernii; tho
proper procedurs for raising the HOney
with whilch to moko the paymont. Honds
wors lssued 1n this cave and nave all

voen sold, aend tie proceeds of the vords
and taxes luviod have e spont.

"The County Court ans Instructed me to
requact an opl.ilow. frow you as to whosther
or not wundor the circumstdancas statod,
they have tiwo autiiority and power to lovy
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an aaditional tax 1n accordsnce with the
provisions set forth n dSecticn 18415 of
said Article 3, or possibly under sume
othsr authority. Thoy ars hesitant abuout
proceacding unlass they have an oninicn
from your oiiice concerning the authorlity
to do so. It 1s wy opilnion thot thoy nhavs
this authority 1o viocw of sald Section
12413, and algc in view of the holding of
the Court in Charidon vs. Plomiuvg, 98
Missourl 321,"

Section 12413, R. 5. iio, 1939, to whicih you rofor In your
latter, seeme to be the.authority Tor county courts to lovy
taxes for the construction of dralnape cistricts., Mhis soction
rcads as follows:

"The list and scheduleo specifisd in sectlon
12412 shall he preparced in the foram of
vell-bound book which shall ue nemed and
indorged 'drainare btax rgcord of drainagse
district numnver of county,
filcsourl, ' which indoracment shall also ‘
Do printed or writteon at the top of ocach
pace ln gaid ooolt and tho sano shall e
signoed by the county clork, atbaciaed Uy
the seal of tho cownby court and snall
horoal tor romaln a przraancnt vocord i tho
of ficu ol said clerk, In case the piro=- \
ceads of the taxos lovied as horeln pro-
vided are not sulilcisnt Lo consirucs the
faprovousnts as doscribed In ths voport

oi the-viewers and ensinoar ag confirsmed
by tho court, thon the court shall neke,
csrtify and provide for thos collsctiol: of
such additlonal tax loview ns arc nscos-
sary to complote the improvoments Piro-
vided, howevor, t,abt the agpregnte of all-
such lovies, oxclusivo of taxes levied
-for intercut on bonds, does ot exccod

tho %oual benoilt: assesgsed a2nd conflrmed.
If any sum ho noeded to pay any Judguant
apainat tho distriet and upon thdy £iling
of o certifisd copy of saild judrment with
tile clerl o tho county court, 1t shall o
the duty of the county court, at the next
term, to levy sufflcient taxes Lo pay the
game and to ndd thoreto sufficient taxes
to pay the interost on sald jJudguent,

The eourt shall levy, cortify and provide
for thae collecticn of seld taxos as hero-
inbefore provided and shall apportion
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the same to ths lands or othor propart
in proportion to the orisinal assesomont
of woneiite, Hubt not in excess ithoreol,
and 1L ln excoss thnoreol then in such
proportion a8 will noi, vwith othor law-
ful tax levios, made and colleclted we in
exccss of tho Loenolite ronoried by the
vicwers and counfirmed by the court,"

The only limitsatiocn in this sectlon seems te ve that the
agoregato of all such levicss, excluslve of taxss levied for
interost on bonts, docs not excoad tho total hanofits asscassed
and confirmed, I wellove this gquoestlon has baon answared a
number of tlmss by the Suprome Court, and one of the latest .
cagsey thot wo find viworein it was undor discusslon is the case
of State ex vul, Rosz v, fGonoevral Amorlcan Life Insurance Con-
pany, 85 5., (2d) €3, l.ce 75.. The court, in discussing this
questiocn, referced Ho two othor cases, namely, State ex rel,
D. D, No. 8 of Peuilscot Cownbty v. Duncan, 08 £.0. (2d) 679,
and Stateo ex rel. Sturdlvant Zank ve Little liiver D, D., 68
S0, (2d) 671; and in cormmection wlth this discussion, the
court saids
" g3 % In bobh of theso caszes $he court
had occaslon to gay that under section
10759, L. 3. 1929 (now Sectlun 12340, R,
8. lio. 1939), and under the laws of liis-
souri drainese districts have ne inox-
haustlible power tc tax but are restrictod
to tho amount of bonefits assesszed, and

saild secticn so providos, ¥ % = "

Said Section 12340, H. S. lio. 1939, rolates to drainage
distrlets organlzed by circult courtss Section 12413, Re S.
loe 1939, cornitains gimilar provisicong, and 1t rslates to
dralcage dilstricts constructod and improved by ccunty courts.
In voth of these sectlons, it will ve found that the total
benefits assegssed and conflrmed is tihe maxlmun amount to
which courts may go in levyluy taxes. In the caso of litate
ex rel, Sturdivant Bank v. Little Hiver De D., 68 S.. (24)
671, le.ce 873, the court made the following statoment rela-
tivae to thils questiin:

. \

" 4 4 UndGer sections 10757 and 10781 (io.
5t. Ann. Sections 10757, 10781, pp. 5484,
3506), 1if the estimated cost of construc-
tion exccods the toital ass:.ogsed nenelits

allowed by the court the improverent cun-
not ve made and the district must be dis-
solved. The act does not provide for new
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or suppleriental boncflt assessments thoro-
after excopt, on contaln condtitions, under
sectlon 10790 (lio. Ste. Ann. Section 10790,
p, 3518}, for maintenance DUTPOSEe ; Or -

whare, vocause of a change 1n boundarles

or for othsr roascns, the nla- for reclanm-
ation 1ls changed. S sections 10734,
10786, 10793 (iio. St. Ann.SecLiuls lO(u-,
10786, 10793, pp. 3508, 501@, 3520), In
othar words, tho nefs fact thet tho total
beneiit ascessaont proves inadoguate to
finance thoe cost of conctructlon or to
pay bends lssuved for thet purpose will

not authorire an increace i tho ascess-
rant ,

"soction 10759 (lio. St. Asn, Section
10759, p., 3486) rvequires a total or apore-

-rate tex to ne leviad on all the land in

the district, withoubt unnecosecary delay,

of =such oort on off aanid aszoessed senellts
as the hoard oif supsrvicors shall find
ngcossary to pay the cost of construcbing
the proposed dralnass worizss and luprove-
aents, plus 10 por cent. for orevrencieu.
Sce Ilsborry Drainase Dist. v.e L inkelueyer,
278 Mo, 268, 275, 21 3,W, 8Y3, 49b, This
tax 1is ap;ort oned to thu various tracts

-of land 1n tho alrtrict according to the

banoflts GMDP”GG to each, and cannet excesd
tho assassod Lanerito. Sectlon 10760 (iio,
St AIF.AQGGtLOR 10/60, Do 3458) dirocts
that the board of supsrvisors t'shall each
vyear thareafter dthfmine, brder and lovy
the amount of the annual installacnt of
the total taxes levied under the proceding
soctlon,! Under sectlion 10793 (llo. Ste
Ann, Section 10793, p. 3520), if the ini-
tial total tax lovy made pursuant to sec~- -

tion 10750 1is found to he icsufficient to

pay the cost of ceonstructlng the drainage

“improvement contomplated by the plan fon

reclamation, additional lovios may ve made
for thcot purpose, 'provided, the total of
all levies of cuch tax doves not excseeod the
total amount of bonefits assoessed.'"

Yie thlnk the language of tho for Jhatnr statute and the

rulings of the ccurt rolating to thils cuection clearly demon-
strate that the county court may levy additional taxes naeces-
sary to complets the imngovencnt, provided that the aggromate
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of all levios, exclusive of taxoes lovied for intorest on bonds,
does nol exceod the total benofits sssecsed and confirmed.

; {loweve, from a reading of said Section 12413, one misht
e in doubt as to whethor the provisions of that soction, fol-
lowing the part which provides a method for paying judgments,
was limited to paying judsiionts or wheothor it was msant to
Include any sxcesg coust of the droinase dlstrict ovser the
astimated costs The sect¢on provides a wethod for paying
judgmonts 1f the clalim Tor doing the dralnagao work is unpaid -
aid ‘has boen reduced Lo juoﬂmaxt. The statute ronds: "Upon
ne filing of a certified copy of sald judgmont % 5+ # 1%
ui@ll be the duty of the county court W% % to lavy sufficl-
ont taxes to pay the same i+ 4% & &

"Tho court shall levy, cortif'y and provide for the col=
lection of sald taxes ag horoinveforse provided and shall appor-
tion the same to the lands or other proposty la proportion to
the ori;inel asscssmont of benofits, bubt not in oxcess thoreo-
of, % # #" Py using tho abovs torm, "as hereinbefore provided,"
it is clear that roferenco is had to all the provisions of tho
sectlon that procede the words "as hereinbefore provided."

It would @eeom, therefoxr:, to follow that.the sectlon moeans
that ‘the county court shd 1 follow the proceduro set forth
by the ztatuto as 1€ appears in that part thorveoi before the
words "as horeinvefors provided.," This is true rorardless of
“whethor 1t 1g to ralse the additional monoy to pay a judrment
or to pay drainase exponscs that have not baeen reduced to
Judoment . : : '

The statute thon provides tht the addltional taxes so
ralsed shall Lo apportxouod to the property 1in proportion to
thoe orisinal assossment, It says: "The court % 3 shall
apportion the sawe to the lands or othior property in propor=-
ticn to the oririnal assgessment of benofilts." If it roforred
to paying off in that way only those dralnano oxpenses that
had been roduced to jJjudrmont, 1t would have so siatod. The
words used arc ineonsisteont with the limitatiorn to pay only
that part of the excess oxpenses that have been reduced to
Jjudgment.,

If the cost of the construction 1s more than the esti-
mated cost, the statute pormlts the court to make the levy to
moet iu, providod that such additional levy coupled with other
lawful tax levies are not "in excess of the )on Flts reportod
by the roviowers and confirmed by the court."
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CONCLUS I0N

It 1s therefors the opinion of this department that the
county court may levy a tax, ln additlon to the tax necossary
%o retire the bonds issued for the lmprovement of a drailuage
district, provided it 1s necsssary to make such levies, and
providing that theo agpregate of s8ll the lsvies arselnst the
dlstrict, exclusive of taxes lovled for icterost on tho bonds,
does not exceed the tolal »sneflts nssessed and conflrmed,

Hospectfully submittoed,

Vil VW, SURTON

Aspistant Attorney Genoral

APPiOVED

Joe Ee THYLOR
Attorney Goneral
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