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Autho1 . ~Y as/ ")nservator of t he p .... _:ce i s Jounty- wide, 
and includes violation of cit y ordina nce if it con­
stitutes ari offense against t he state . Allowed only 
such mileage as comes within Section 5, H. C.S . H. B. 
No . 872 . · 
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l '---- - ------
:Jonor::tbl e t(ufe Sc ott 
~~~s ecuting ~ttorney 
·-~t.one County 
("r[l J. ~:! ll o1 , kis~ o Liri 

Dae:'.r !::ii r·: 

'l'h is i s i n r eply t o y::~u· lett ~r (ii:l.ted .i!'cbruar y 28 , 
1~47 . Sa id let ter rea ds i n pa rt as fo llows : 

" '"' l ~;?. se a.o.vise me a s to t :1e lC~w c over n­
ir;y t :·~e l'o l lmdA<t s i t~.:.ation as t 1_. t Jte 
duty aud legal a ut horit y of t he Sheriff . 

" The Yi lla p;e ~f Reeds Sprin~ , 10 •ui l 0 s 
froJ.1 n..=- l ena , i ncor pora t cu a s a villc.r:e, 
has an or di na nc e aga ins t dr unkness . Gn 
3~turcby nifh ts t::te c i t y off i cers have 
D. J.:'lt c f: t r oubl e with me n ~ett;i n[:' o.runi~ . 
The Sher i ff of t he Count y i s cal leci in 
t c he:1.ndle the dr unk s . They ~~ ve no 
cit. y j :.til . T.he s h er iff h~s been ta.~ins 
the rri~oners t o the C:ou J.ty ,j a. il c.t 
0 <: l e n2. a nd l oddnf the;r. up for t t1e ni f.~tt . 
The on l y char f e beinr t h e violation of 
the vi lla tr. e ordi na nce . 

lt r· J.ea sfl :~dvise ru . a.s to '"hcth er or not 
t !·~ e Sher iff of t hA ~ounty has a ny l ;., r.al 
right to t a}ce su c h a ction, or whe t her or 
not h F1 ca.n l e r:a.l l y ta~e · t !tc violator s cut 
of t ile t o\'m :J. nd brine- t i1.e.:n to t h e county 
j e:dl D.nc..i lock t here u p . ,llso whet.her or 
not ~e could col l ec t rei l ear c for su ch 
tri p·S . " 

The problen~ pres8nt ed i nvol ves t;.· e ler_- u.l r i g!.tt , o r 
Cluty m'ld a uthor ity of t h e s11eriff nf a cow'lty , and how 
f a r that <.luty aJ1(.i author i t y extencls a s r (-:ga r <is a c i ty or 
town l ·Ji t h in t h e county and t h e enforc ement of such ci ty ' s 
ordina nces • 
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$e ction lJlJG , .ri . ~ . 1:-.o . 1<)39 , i ll par t r ec:tcls : 

n .. vcrr s h eriff shall be a cons t:r vut.or of 
tLE:! p b .C E \·Ti t bin h i s county , cl •~a shall 
cause e. l.1. of f enders a ga ills t l aw, in hi s 
vi cw, t o enter -into recogni zance, wi th 
~cc urity , to keep t he pea ce a nd to appea r 
a t the r:.cxt term of t he circ u.i t cour t of 
the co nn.ty, anci to commit to j a il in ca s e 
of failure to gi ve suoh r e cogni za nce . * * *" 

The ca s e of Gt a t e v . ~H lliamf.; , 141..- ~ . .. • ( 2d ) 9e , Ji.,.6 l"io . 100), 
~ras a quo wa rrant o proc E: edi ng: by th~; sta t e ar;c:dns t the She riff 
o f J a ckson Cou nty to oust h i m frmr: ofl' i c:e f o r ne r~lect of dut y . 
The sh eriff cont e nde d tha t he &h oul<.l no t t,e Ctlo i'f~ed with t he 
f a ilure of l e.v1 enfor cement in Kausas 81 ty as cl1ar e e d , because 
t he duty t o er.:l'orc z t ::e l av: t her e ~"as u~on t r1e rrtet1o polita n 
poli ce de p...: r t ment . Th e cour t , in s p eaki ne of t h e co unty s heriff , 
s a i d a t l . c . 104 : 

'' :!is aut hor i ty i s county \-li uc . He i r, not 
r e s t r icted by muni c l pal l i mits . For better 
r r ot ect ion a n d for t !-J e e nforc e ment of l ocal 
ordi ndnc e Lh e cit i (;.S a:lll to; n n hd.V& t heir 
police de partment s or th. i r tm11J m~U'bhals . 
J:.V 8n t ile s t a t e ha s its hit~hway pa t r ol . 
Still t -<e aut hority of the sher il'f with ;li s 
correl a tive duty remaitiS . 1 t h~s become the 
cu s t om for t~e s her iff t o leav~ l o ca l polic ­
ing to l ocal enforcei•lent off i cers but t h i s 
pr actice ca nnot a lte r h i s r es ponsibility 
und. c r t ~w l uw. U s ::;,g;e cal'UJOt a l ter t~1e: law. 
Uni ted St o. t 2s v . h cDani el, 7 i"'ct . 1, [l, L . 
; .a . 5$7. I t is sel i ev i tiG l.\ t t.bat a cue tom 
or usa g e repu gnant t o t he ;;:!x pres s pr o vision 
o i .:.: s t a tute is voi d . ,:·. policert'la n i s a n 
of f i c e r \'ihose duties helve b ef.tr1 , f ,>r lo ca l 
convenience , c a r ve d out o;; t he o l cl duties 
of con s t able , and the con s t a ble s were ~lways 
part of t h e gener a l f o r ce a t t he dispos a l of 
t he s herif f . The r e i s no d i vi sion of aut hority 
i nto t E1o :3e of t £1 e s tiGr ifi' a nd t h e poli ce . Jl:a ch 
i s a conserva tor of t he ~eac e possess i ng s ~ ch 
power ~ s the sta t ut e s aut hor i ze . 3e6 Vi ck ers 
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on Police Offi cer s . I n every county there a r e 
a number of pea ce off icers of va rying authori t y. 
They and t iw sh eriff must work in har mony . In 
t he l ar ger communi t i es t..;here dense populd.tion 
ha s incr eased t he hc.t r dship of propf; r l aw en­
force:nont police departments ha ve devel oped 
scientif ic methods of cri·r.e detection and pre­
v.ent i on . Lar r;er means. a nd a gr eat er number of 
men a re available t o a l ocal police department 
t han t o th~ county sheriff . Methods of .r a pid 
conununica tion and transit a re provided . Under 
these circumstances the sheriff may l ea ve l oca l 
enfor cement in loca l hunds , bl:lt only so long a s 
r easonable effort s in good faith a r e m&de t o 
enforce the law." 

If t he a ct complained of i s a n offense r:.gainst th e state 
as t.:ell as t ne city, in view of t he a bove quoted authority, 
it 'A"Ould appear that t h e Sherif f of Stolle County i s responsible 
as the conservat or of peace in the entire county, i ncluding t he 
vi llar. e of Heeds Spring , anc t hi s r esponsi bil i ty i s not a l t ered 
hy the f act t hat Reeds Sprint; may have enacted city or dinances 
fo r its loca l poli ce enfor cement . Arrests for drunk enness , i f 
such dr un'l(enne ss constitutes any: offense against t he state , ~muld 
be \"lithi n t he aut hority and duty of the county sheri ff . 

If such ar rests '.1ere made f or offenses agai nst t he state, 
and it was t he duty o C t he sheriff as cons ervator of t he peace 
t o make such a r rests , he, neverthel ess, would not be entitled t o 
coll ect mileage for t !1e trips unless he could quali f y unde r Sec­
t ion 5 of House Committee Substi t ute fo r House Bi ll I·J o . 872, i nfra . 
Said Bi l l r~o . 872 , passed by t ho 63r d Gener a l Assembly, v.;hic.h became 
effective July 1, 1946 , provides f or t he salary and. compensation of 
sheriffs in counties of t he f ourth class , which woul d be apr. l icable 
to t he Sheriff of Stone L:ounty. This County was l i sted ~s having 
i n 1940 a population of 11, 300 . Section 1 of s a i d Bi l l No. 872 in 
part provides : 

"The sher iff i n counties of t he fourth cl ass 
sha l l r eceive a nnually f or hi s of ficial s ervi ces 
i n connection with t he investifat i on, arr~st , 
pros ecution , cu·stody , care, fe eding , commi t ment 
a nd transportati on of persons accus~ d of or con­
victed of a cri mi na l offense , the following sums : 
* ~ o * in counties having a population of 10 ,000 
and l ess t han 11, 500 t he sum of . .:;>l J OO ; in counties 
having a popul ation of 11, 500 and l ess t han 13,000 
t he sum of · .. ,;1900; 'l< >: * * " 
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Section 5 of said Bill No. 172 provides: 

"In addition to t~e sDlary provided in 
Section 1 of this ::let, the county court 
shall 9-lo\v thf3 sheriffs and their deputies, 
payable at the end of each month out of the 
county treasury, actual and necessary ex­
penses for each mile traveled in serving 
'"~·::t.rrants or any otru:.'r criminal process not 
to exceed five cents per mile." 

' . 
. '· 

The provisions of the bill as to mileage seem clear of construction. 
Section 1 provides .for the salaries, depending on populc:~tion of the 
county, and says the sheriff shall receive such salary for his 
official services in connection with the investiga.tion, arrest, 
prosecution, custody, care, feeding, commitm.ent and transportation 
of persons accused of or convicted of a crimin~l offense. The only 
reference to reimbursement for mileage e.xpens<.: incurred in the 
carrying out of these official duties is Section 5, \"rhich provides 
for payment of actual and necessary expenses for each }nile traveled 
in serving warrants or r..my other criminal process not to exceed 
five cents per mile. The case of Ivl.axwell v. Andrew County, 146 
s.~v. (2d) 621, 31+7 1•!o. 156, involves the question of alleged over­
payment of expenses to the ,::.:HlE"~riff of !~ndrew County. The statutes 
relD.ting to sheriffs at that time provided for certain fees as 
payment for their services, e.nci ;:: mileage allm·rance (similar to 
Section 5 of I\il1 No. 372}, r;~Jlich provided ten cents Nfor each 
mile actually traveled in serving any venire surw11ons, writ, 
subpoena, or other order of court, when served more than five 
miles fro;:l the place where the court is held ':': ~: 'i." The court, 
in the Max~.ell case, supra, said at l.c. 625: 

"But our statutes do not provide any com­
Densation for the work which the sheriff 
may have to do in t::·<us preserving the pub-
1 • '· ' ') C' ti 11,..,01 11792 "' .,:- .,,,, -l.C f-E:>.,ce. veC 0118 _ 1/ , , Jt ••. H, .. O. 
1929, No. St. Ann. Sections 11791, 11792, 
pp. 7014, 7017. ThEy do provide th&t the 
shr:riff in executinr: <3. warrant pl.:.ced in 
his hands by a court or magistrate shall 
be allowed certain fees &nd ::nileage, but 
in performing his 6uty as "' conservator 
of the peace and in detecting and appre­
hending \-vithout \··mrr&r:.t, as he :::ay in 
certain cases, persons guilty of cri~e, 
he is not by statute allowed compensation. 
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"It i s well esta~l i shed l a l-J tha t th~ rig.Jt 
of a public officer to ~,., e compensa t ed by 
salar y or foE s f or t he p""'r fo r •Ja nce of dut ies 
i mpo s ed on hi m ~)Y l a i't (:ocs no t r est upon a ny 
theory of contract , express or i mplied , but 
i s purely a creature o.i:' t ile. sta t u t e . ,:, .:. >'.r. 

"The statutes r egula tinc the compensati on of 
sheriffs expr e ssly provide for the payment 
of mileage in certa in cases . r'or ~xarriple, 
S IJ.Ch pr ovisi on i s nwde when ·th e o f .Licer is 
~ erviny. subpoenas or writs or transj:n:rt ing 
a prisorH::r t o t he penit~ntiary . Th e sr.~ecii'ica­
tion in t he statute of ins t a nc es '"'hen mileage 
i s t o : e pa id and money l a \>ifully he r eceived 
by t he sh erif f consti tutes e n implied prohi bi ­
tion u pon i t s collet::t i on irt •)ther insta 11ces . 
I·e.r t icular l y i B t !li s true ·.vh · ... t~ -.. ~ e con::;i<ler t~1e 
provision s of Sect i on 11793, s pecif ical ly 
limitin~ t h e compensation t o be rec eived by 
s h eriff s . " 

·• 

It may be tha t an &ct \·h i ch corwt it11te s an of f ense a ga i nst 
a c ity ordinance i E. not an off ens E-: a :_:ainst t he s t -3-te . As was 
sta teu by the· Su preme Court of Tennessee in 0 ' Ha ver v . I"iontg:omery, 
111 S. w. 44-9 , l . c . 450 : 

"'l'he wor d ' mi sdemeanor , ' a s employed in 
statutes conferring power upon muni cipal 
corporations, i s not wholly s ynonyruous 
with the same term as · u sed :.tt co:nrt~on l aw , 
or i n gener a l sta t ute:-; defin:ln E of fens es 
against the sta te o r a gr a de l e ss t han 
f elony , but hv.s a ·llm ·e rest rict ed li.f;.-tlir.g , 
helng limited. t o off ens es agains t t ile 
smaJ ler local government . HovK:ver , it cnay 
ha ppen, and often doe s happen, t.hc.~t an 
of fense against t h e c ity may also ~e a n 
offense a gainst t he state, and both j uri s ­
dictions ma y punish (Greem ioou v . Gt r.tte , 
6 Baxt. 567, 573, 574 , 32 Am. itep. 539 ; 
Sta t e v . Mason, 3 Lea , 649; OgQ~n v. tr;.adi ­
so~r 111 ~is . 413, A7 N . ~ . 56S, 55 L. K. A. 
50b J; but there are many o f f ense5 agains t 
municipa lities which a re not off enses 
against t h e state , cm o wh i ch the~ ler,isla ­
ti VP. bodies of rnunicipe:~l corpor ations a re 

... 
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Honorable Hufe Scott -6-

author i 7e d to defin e a nd decla r e by ordi ­
na nc e * * * * * * * * ~ ~ ~ ~ ~ * ~ " 

I r t h e act j n ('ues tion falls in such c :..,. t ;;. ,:- o r y , i t i s the duty 
of tne loc a l of fici a ls t o e nf or ce t h e ordi na nc e:. If such be 
t he case , t he enfor cement of .s uch ordina nce wou lci. not be one 
of t h e of f i c ial services w.:-lic h t he sh ·.,.:ri.lf i c ca lled. UiJOn t o 
perf o r m. However, by Sec t i on 7360 , . ~ • ..,J . :..o . 1939 , it may be 
t h e sheriff' s .;.uty to a cce i?t s u ch of f enclers in. l.l1e (;ounty J:t i l . 
Said 5ect 'i. on 736C o f Chapt er 38 , \vhieh ,:;.re ini scol .L w eous pro­
vi s ions a p plicable to all citie s , t owns and villa~es , , provides: 

nrf c:t ny city as in t h:l.!:.~ chapter provi de d 
fo r h&v e no suitable and safe pl nce of con­
f i hement, the ~efendant mGy be co~Jitted to 
t h e conunon j a il of thE:! county by t .iH ... rr.ay::>r 
or police j ud? e of such city , a n tl i t s ha ll 
be t he duty of the sheriff , u~· on t he r eceipt 
of a wa rrc::.nt of com!":li t ment f r on. "the IJlclyor o r 
police judg e , if ne ha ve room , t o r e c e ive 
and saf:?ly k eep such prison~::r until disclL1r t ed 
by t u e pr o cess of l aw. .;)UCh ci t y s h<.1ll pay 
tile board of such prisone r a t t he same r ate a s 
ma y nO\'i or hereafter be a llowe d by l a\-v t o such 
s herif f for t he keeping of other ~risoners in 
h i s custo ciy . n 

CONGLUJIO l~ 

It is, t h cn·efor e , t he o pinion of thi n <lcp<·il"tment t hat , if 
t hf) a ct c ompla ined of i s a n of fense ;...:. cairwt botn th~ municip<:.d 
o-rd i na nc·t:: ;.md the state, i t i s t ho duty o f t h6 :sheriff t 0 act 
as conservator of the peace within hi s county , as 'provided for 
in Section 13136 , r~ . ::.i . ~lo . 1939. In making i..i. r·res ti.. as such 
conse:r·va t or of the pe flce, the sheriff i u not (.)nti tled to rrdleage 
unless he co'rnes within t he provi s i on s of &e ct ion 5 of H. C. S . H. B. 
~To . $72 , supr a . If t he offens e t s one 3ga inet th<.: loca l ordinance 
only, and not t i1e s t a te, it i :. not t he county s llcriff ' s duty to 
enforce such or d i nance, but t h e of fender il!Uy uc coflltriitted to t ile 
county j a i l under the provisi on s of Section 7360, a.s. Ko . 1939, 
s upra . 

J. [; . TflYJ.,0 •1 
Attorney General 

~vee : L t~ 

ries ' ectfully .::mLaitt 0d, 

.m. C. CCJc;· ::ILI 
t,s s i staat ,;.t t orr,ey G(;ne r a l 

' . ~ 


