' SCHOOLS : i Determination of whether or not a vacancy exists

¥ BOARD OF DIRECTORS: in a school board in a consolidated district due to

ELVACANCIES: a member's refusal to serve or neglect of duty is

; to be made by school board. Before such determina-
} : tion i1s made member should be notified and given a

‘\qu‘ chance to defend himself.
Ve ! .
i

December 8, 1947

f“?fj b
Mrg. ada ueynoids
County Superintendent of Schools

Handolph County
Huntsville, kissouri

Dear lMrs. keynolds:

This is in reply to your letter of recent date, requesting
an officlal opinion of this department and rcading as follows:

"I would also appreciate a ruling on the
following:

"I have a six director school board in a
Consolidated district. One diregctor,
elected this last April, has not attended
the meetings and has refused to do so on
notice. The school board have notified
him by either telephone or personal visit
of each meeting., He made the statement
that he wouldn't have anything to do with
it and they need not expect him to come,
After repeated notices the board met and
declared his oflice vacant due to negli-
gence of duty and appointed another board
member to take his place., Did the board
act within their legal rights and, if not,
what should have been the legal procedure
in this case??®

seetion 10468, X. 5. ifo. 1939, provides as follows:

"The government and control of such town

or city school district shall be vested in

a board of education of six members, who ’
shall hold their office for three years and

until their successors are duly elected snd
quulified, and any vacanecy occurring in

said board shall be filled in the same man=-
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ner and with like effect as vacancies oc-
curring in boards of other school districts
are required to be filled, and the person
appointed shall hold office till the next
annual meeting, when a director shall be
elected for the unexpired term."

Section 10423, R. 8. Fo. 1939, provides as follows:

"I a vacancy occur in the office of di-
rector, by death, resignation, refusal to
serve, repeated neglect of duty or removal
from the district, the remaining directors

" shall, before transacting any official busi- ~
ness, appoint some suitable person te fill
such vaczney; but should they be unable to

- agree, or.should there be more than one
vacancy at any one time, the county super-.
intendent of” public schools shall, upon no-
tice of such vacancy or vacancles being’
filed with hiw in writing, immediately 111
the sume by appointment, and notify said
person or persons in writing of ,such appoint-
ment; and the person or persons appolnted
under the provisions of this section shall
comply with the requirements of section
10421, and shall serve until the next annual
school nmeeting.”

While Section 10468 does not specifically state the facts
necessary to create a vacaney in the board of directors of a
consolidated school district, this department has held in a long
line of opinions that the previsions of Section 10423, with re-
gard to the facts necessary to constitute a vacancy in the board
of directors of a comson school district, apply also to consoli-
dated school districts,. ‘ '

The question to be declded, then, is whether the determina-
tion that the person elected as director has refused to serve
or has repeatedly neglected his duties, or both, and that a va-
caney exists, .is to be made by the remaining members of the
school board or by a court of law. .

In the case of State ex rel, v, Harper, 80 5. W. (2d) 849,
the Supreme Court of Ilssouri, in ruling on the validity of the
appointment of a school board member which had been made by
three alleged members of the school board, held that the pur-

- ported appointment was invalid because of the fact that the ap=-
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pointument was not mede at a meeting at which a quorum of the
legal members of the school board was present. #hile the court
in that case did not directly rule that the school board was

the proper body to determine the fact that a vacancy existed or
gid not exist because of M"abandonment or refusal to act" by a
member of the board, we believe that by its holding iu that case
the Supreme Court impliedly recognized that the school board did
have this right when a quorum of the legal members of the school
board make such & determination. . '

We also believe that it was the intent of the lLsgislature
in passing what is now 3Jection 10423, R. 3. HMo. 193G, that the
determination of whether or not a vacancy exists is to be made
by the school board. This is clearly shown to be correct by that
part of Section 10423 providing, "the remaining directors shall,
before transacting any official business, appoint some suitable
person to fill such vacancy." This quoted provision, placing the
duty upon the school board to make the appointment before trans-
acting any official business, obviously mecans that the existence
of the vacaney is to be determined and the appointment made as
soon as the vacancy occurs. If the question of whether or not a
vacaney exlsts were to be determined by the courts, the time con-
- sumed by such determination would unnecessarily delay the trans-
action of official business by the board. *While it may be true
that business transacted by the board when a vacancy existed
would be upheld by the courts, it still was the intention of the
Legislature, as shown by such quoted language, that the vacancy
should be immediately filled. The only body that could make this
determination before the board proceeded with official business
would be the board itself, '

- However, we believe that before the determination can be
made by the board thst a vacancy exists, the board should give
reasonable notice to the person who is alleged to be refusing to
serve or to be nepglecting his duties, and that a hearing must be
afforded such person so that he may explain or refute any facts
which, if not explained or refuted, would justify the school
board's determination that the office is vecant and the appoint-
ment of another person to fill the vacancy.

In the case of Coimonwealth v, Gibbons, 196 Pa. 97, the
Supreme Court of Pennsylvania had lLefore it the question of
whether or not rnotice and a-hearing should be provided under a

law reading as follows:

"If any person having taken upon himself the
duties of his office as (school) director,
shall neglect to attend any two regular meet-
ingzs of the board in succession unless de-
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tained by sickness or prevented by absence
from the district; ... the directors pres-
ent shall have nower to declare his seat on
the board vacant, and to appoint another in
his stead to serve until the next regular
election,.’

The court said, 1. e¢. 100-101:

"There is another equally conclusive reason
why no ouster can be declared at tihe second
nieeting. The act does not make absence from
two repular meetings necessurily a cause for
ouster, but only 'unless detained by sick-
nese or prevented by absence from the dis-
trict,' <JConceding that the burden of show-
-ing sueh excuse would be upon the absent mem-
ber, he would nevertheless be entitled to
notiﬁa and an opportunity to be heard to
present it and this could not be aiforded
without a subgecuent meeting, The act is
highly penal in that it permits a few in-
dividuals, liable to be soverned by personal
feeling, as ig intimated not only by the
learned judge in this case but also in
sulich v. Bowman, supra, from the same coun-
ty, to ocust by summary proceedings the offi-
cer duly chosen by the electors to represent
them in their school matters. The act there-
fore must be strictly construed, and every
step in the proceedings must clearly appear
to have been regular and within the authority
conferred by the statute."

Under the principles laid down in tihe above quoted decision
of the Pennsylvania Supreme Court, we believe 1t necessary, in
order for the board to make a determination of the fact that a
vacancy exists, to give notice of the hearing to the person whose
office 1s sought to be vacated, and to hold & hearing at which
such person may be permitted to explain or refute facts which,
if not explained or refuted, would justify the board in declare
ing a vacaiicys .

CONGLURTON

)

It is the opinion of this department that the determination
of the fact that a vacancy does or does not exist in the office
of director of the school board of a consolidated district, due
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to a member's refusal to serve or negleect of duty, is to be
made by the schoel board. :

It is further the opinion of this department that before
such determination is made, the member whose office is sought
to be vacated should be given notice and allowed to present
any facts that he may have in his defense at a hesring to be
held by the board. .

\

Respectfully submitted,

C. E. BURNS
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Attorney General
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