CONBTITUTIOLAL LAW: Constitution doesn't require tax moneys from
TEAACPTON & RIVIENUE: intangibles to be deposited in 3tatée Treasury.
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April 4, 1947

Tlonorable iudde B, Pope, Chalrman
Commlttee on Taxation & Revenue
liouse of Reprosentetives
Jefferson Clty, Mlssouri

Deor HMr. Popets

Recelpt is acknowledged of your request for an official
opinion, which reads:

"As Chelrman of the Committes on Taxatlon
and Revenue of the House of Representatives,
I respectfully request an officlal opinion
on the following question:

“"hoes the Conatitution require
that tex moneys collected under
the provisions of liouse Committee
'Substitute for Iouse Bill 8€8,
liouse Bllls 869, 888, and 948 be
deposited 1n the State Trecasury?

"It appears that Article IV, Section 15 and
Article X, Sectlon 4 are pertinent to the
quostion.”

‘"he bllls referred to in your letter of ingqulry vere emacted
by the 63rd (eneral /ssembly end ere now in effect. F, C. S. H., B.
No. 868 provides for the levylng end collecting of a property tex
on intenglble personal property based upon the yleld thereof.,
lIlouse Bill No. 869 imposes a property tax on the accounts of
savings ond loan and building and loan assoclations, the basis of
such tax being the taxable portion of the dividends declared
and credlted tor sald accounts. The act specifically classliies
the accounts of the gbove named associations 3 intangible prop-
erty. HHousse Bill No. 888 imposes a tax in the nature of &
franchise tax on benks and trust companies Iin Mlssourl according
to and meesured by their net incomes, and House Bill No. 94b&
imposes & tax in the nature of & franchise tax*on credit instit=-
utions according to and measured by thelr net Incomes.

section 4(a), Article X of the 1945 Constitution, 1n pert,
providess
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"All taxable property shall be classified

for tsx purposes as followss Class 1, real
property; Class 2, tenglble personal property;
Classs 3, intangible personal property.* # %

- Nothing in thls section shall prevent the
taxing of franchises, privileges or incomes,
or the levying of excise or motor vehlcle
license taxes, or any other taxes of the seme.
or different types."

The pr0perty subjected to taxauion as provided in the afore=
mentioned bills fall within the taxeble classlficetion of Class 3
in the sbove quoted constitutional provision, So 1t has been held
in an official opinlion submitted by this department on December
- 10, 1946, to Honorable M. E. Morris, Director of Revenue., In the
second paragraph of page 1 of that 0p1nion the followlng appearss

"Under Sectlon 4(a) of Articlq X of the Constitution
of 1945, property for the purpose of taxes 1s class~
ified into three classes, namely Class I, real
property; Class 2, tangible personal property;

Class 3, intangible personal property. The taxes
derived under House Bllls Nos, 868, 869, 888 and
948 are in Class 5, nemely taxes on Intanglble
personal property. .

In answering your question we must now consider the other per-
tinent constitutlonal provialon,.

Section 4(c¢), Article X of the 1945 Constitution provides:

"All taxes on property in Class 3 and its

subclasses, and the tex under any other form

of texatlon substituted by the genersal

assembly for the tax onbenk shares, shall

be assessed, levied and collected by the

state and returned as provided by law, less

two per cent for collection, to the counties

and other pollitical subdivisions of their ‘
orL in, in proportfbn To the respective local j
ratos of levy." (Underscoring ours) ‘

In reading the above section and giving to the lenguage 1ts

plain and.ordinary meanling, we belleve 1t requires the taxes on
~ Class 3 property (intangible property) to be assessed, levied and
collected by the state, and that all of the taxes collected on
intengibles, less 2% shall be returned to the counties and other
golitical subdivisions of their origin. The taexes collected on

ntangible property cannot be considered as current income of the
state which is subject to appropriation for public uses for sectlon
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4{c), supra, mekes 1t mandatory that such tex moneys shall
be returned to the counties and political subdlvisions from
whence the tax 1s pald. Consequently the texes on Intang-
ible property collected by the state do not belong to the
stete but belong to the countlies and politicel subdivisions
of their origin and we belleve that the state, in collecting
such tax moneys, merely acts as trustee of the monseys for ‘
the countles snd pollticel subdivislon to which such moneys
belong,.

A somewhat analogous situation would be when fees earned
by & particular department of govermment are peld into the
state, and thet the cost of operation of such department is
to be defrayed wholly from the fees earned, Under these
clrcumstances the Hupreme Court of Missouri has indicated
that the state is merely a trustee of the moneys pald in
equal to the cost of upkeep of the depertment., So the
following eppears in State ex rel. Gass v. Gordon, 266 Moo
394, 181 S, W. 1016, l.c, 1023%

-

"3 % % 4 *Whenever a statute creating
& department of government of this
state provides (or whenever en app-
ropristion for the support of a

~ department of govermment contains
such a proviso) that the cost: of
operatlon shsll be defrayed wholly
from fesg earned by such depart~
ment and not otherwise, then cleasrly
the state 1s, as to an amount equa
to _the cost of upkeep, s trustes
merely of the moneys paid in, and
the state'!s general revenue fund
1s entltled only to the surplus
pald in to the state treasury after
deducting expenses of the operation
of such depertment, # % i 4 # % 3% #" (EGmphasis ours)

It 18 true that when the state collecta the taxes on inteng=
ibles 1t necessarily receives them before they are returned to the
countles or political subdivisliona of thelr origln, therefore, the
question erlses whether or not such tex monsys can be returned to
the counties and political subdivisions without first passing through

- \
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the State Treasury.

In this regsrd our attentlon is directed to Section 15, irticle
IV of the 1945 Constitution, which provides:

"The state treasurer shall be custodian

of all state funda. All revenue collected

and moneys received by the state from

any source whatsoever shall go promptly

into Lhe state tressury, snd all interest,
.Income end returns therefrom shall belong

to the state. Immedietely on recelpt thersof
the state treasurer shall deposit ell moneys

in the stute treasury to the credlt of the
state 1n banking institutions selected by

him and approved by the governor and state
euditor, and he shall hold them for the

benefit of the respective funds to which they be~
long end dlsburse them as provided by law,

Sueh institutions shall glve security satls-
factory to the governor, state suditor end
state treasurer for the safekeepling and payment
of the deposits on demsnd of the stote treasurer a
esuthorized by warrants of the state auvditor.,

No duty shall be lmposed on the state tresassurer

by law which 1s not related to thes receipt,

custody and disbursement of state funds.”

(Emphasis ours)

The sbove quoted section has 1ts origln In Section 43, irticle
IV, and Section 15, Article X of the Consitution of 1875, Portions
of each have been-combined to form the section now appearing in
our present Constltutlon with other minor changes.

Section 15, Article X of the 1875 Constitutlon ln pasrt provides:

"All moneys now, or at any time hereafter,

in the State treasury, belonging to the
State, shall, ilmmedlately on receipt thereof,
be deposited by the Treasurer to the credit
of the State for the benefit of the funds to
which they respectively belong, in such bank
or banks as he may, from time to time, with
the approvel of the Governor and Attorney
General, select, # ¥ ¥#such bank to pay & bonus
for the use of such deposits not less than
the ‘bonus pald by other banks for simllar
deposits; and the same, together with such
interest and proflts as may accrue therson,
shall be disbursed by s&id Treasurer for
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for the purposes of the stete according to
law, upon warrants drawn bz the State
Auditor and not otherwise,

Section 43, Article IV of the 1875 Constlitution in part provides:

"All revenue collacted and moneys recelved
by the State from sany source whatsoever
shall %o into the treasury, snd the Genersl
Assembly shall have no power teo dilvert the
same, or to permlt money to be drawn from

the treasury, except 1n pursuance of regular
approprlations made by law, # # #"(Emphasls ours)

It will be observed that the underscored portion of the above

" quoted section and the first part of the second sentence in Section
15, Article IV of the 1945 Constitution are almost identical. In

- substance they both say that all revenue collected end moneys re-
celved by the state from any source whatscever shall go into the
State Treasury. Does 1t therefore mean that the tax moneys received
by the State derlived from taxing intangible property, which we be-
lleve the State holds as trustee for the counties and other political
subdiviasions, must be deposited in the State Tressury?

In construing a constitutional provision the construction given
a similar provision in a former constitution or the federal con-
stithition is strongly persuasive. Star Square Auto Supply Co.
ve. Gerk, 30 S. W.(2d) 447, 325 Mo. 968, Further, in the case of
Ludlow Saylor Wire Co. v, lollbrinck, 205 S. W. 196, 275 Mo., 339, the
Supreme Court of Missourl sald at Mo. le¢c. 355¢ '

"% 5t #The rule is firmly settled that the
adoption in a later constitution of the
words and context of another, which had
been construed by a court of last resort,
is presumed (in the absence of a contrary
intention) to have been done to give the
adoptgd words their adjudlcated meanlng.
* % % : :

Consequently, in construlng the provision in Section 15, Article
IV of our present Constltutlion requiring ell revenue collected and
moneys recelved by the State to be deposited in the State treasury,
we may look to the construction that the courts have given the
simllar provision appeering in Sectlon 43, Article IV of the 1875
Constitution. o - :
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In the case of State ex rel, Thompson v, Board of Regents for
Northeast Mlssourl State Teechers College, 264 S, e 698, 305 Mo,
57, the Btate Trecasurer brought a mandamus proceeding to compel
the Booerd of Regents to pay moneys recelved from insurance companies,
as a result of fire losses, into the State Treasury. It was con-
tended that under Sectlon 43, frticle IV of the 1875 Constltution
reguiring that moneys received by the State from any source whatso-
sever shall go into the Treasury the insurance moneys should be paid
into the Treasury. The wupreme Court in défining the term revenue
sald at S, We lecCe '700: ‘

"& # #By revenue, whether its moaning be
-measured by the general or the legal
lexicographer, is meant the current

income of the state from whatsoever

source derived which 1s subjsct to
appropriation for public uses. This
current income may be derived friom

various sources, as our numerous

statutes attest, but, no matter from

what source derived, if required to be
paid into the treasury, it becomes

rovenue or state moneyj 1ts clagsjfice
ation as such being dependent upon
speclfic leglslative enactment, or,

as aptly put by the respondent, state
money means money the state, in its
sovereign capacity, 18 authorized to
receive the source of 1ts authority

belnp the ILeglslature, & # i i *

Unless, therefors, it can be sucessfully
contended, in harmony with well~recognized
rules of interpretation, that the board of
Regents of the college 1s the state, and
that moneys recelved by 1t other than from
approprlations 1s state money, the constit=
utional provision will afford no support
to the relatort's contention," (Emphasis ours)

In reading Section 15, Article IV of the 1945 Constitution we
observe that there are three terms, which we believe are used inter-
changeably and for the same purposes. They are "revenue', "moneys"
and "state funds", and therefore we belleve that the definition of
"revenue" in the above quotation i1s applicable and definitive of all
three.

Conseyuently, under the Thompson case, supra, for revenue,
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state funds or moneys recelved by the state to be deposited in the
State Treasury they must be subléct to appropriation for public uses
- and must be required to be pald into .the State Treasury as iIntended
by the Legislature. If these conditions are not present Section

15, Article IV of the Constitution has no application,

Turning agaln to the tax moneys receilved by the Stete from in-
tanglibles, let us ascertaln whether or not the necessary conditions
attach to bring such moneys within the purview of Section 15, Article
IV, supra. '

As aforestated, we belleve that 1t 1s clesrly indlcated that
such tax moneys are not subject to appropriatlon for public uses
for Sectlon 4(ec) of Article X mekes it mandatory that such moneys
shall be returned to the countles end politlical subdivisions of their
origin, The fallure to meet this condition alone would exempt in-
tangible tex moneys from polng into the JState Treasury. Alsc a
study of the bllls in qusstlon falls to show & leglslative lntent
that such moneys are state moneys and that they should be deposlted
in the treasury. Obviously the leglislature hasn't considered them
stute moneys for the reason that they do not belong to the state,

Your attention 1s directed to the last sentence of Sectlon 15,
Article IV of the 1945 Constitutlon, which eppeers as new matter
and which reads: . ,

Mx 3t % #No duty shall be imposed on the
state trcasurer by law whlch 1s not re-
lated to the recelpt, custody and dilsburse=
ment of state funds,."

Under the sbove provision the 3tate Treasurer shall only recelve
end be custodlian of state funds or state moneys which the state re=
celves In its soverelpgn capaclty and mey appropriate for public uses.
To lmpoae the duty on the State Treasurer to recelve and be custodian
of moneys belonging to the countles and politicel subdivisions would
be In violation of the Constltution,

CONCLUSION

Therefore, it is the opinion of thils department that the Con=-
stitution of 1945 does not reyuire tax moneys collected under the
provislons of House Committee Substitute House Blll No. 868, Iiouse
Bill No. 869, House Bill No. 888 and House Blll No. 948 to be
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deposited in the State Treasury becasuse such moneys are not State

moneys.

AP, ROVED:

30 e T.AYLﬁﬁ

Attorney General

RPT tmw

Respectfully submltted,

RICHARD F, THOMPSON
Assistant Attorney General




