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TAXATION: 

COUWJ.lY: 

The only procedure to increase tax levy for county purposes, 
when the maximum tax has been assessed and levied, is by a 
vote of 2/3 qualified electors voting thereon and for said 
increased tax. 

/ 

December 11, 1947 

Honorable Jmaos L. Paul 
Prosecuting Attorney 
McDonald County 
Pineville, MissoLU'i 

Dour Sir: 

,. 

Fl LED l 
~ 9'J 

This will o.clmowladco l'oceipt of youl" roquest for an 
opinion which rands: 

nTho .finances of this county indica to that 
for the your 1946 tho county v1lll havo a 
-deficit of a littlo mo1•o than $6000.00 and 
for the yenz• l947 a deficit of approx1-
mntoly $sooo.oo. . 

"'l1his county is all"Oady lovying tho 50,1. 
maximum lovy f o:a::• county revenue. Is 1 t 
poosiblo that under Section 11041 of the 
revised statutos of the State of' Missouri, 
that an additional fiftoan-cent lovy mak• 
1ng,a total of sixty-five cant lovy be 
assossod for tho yoaz• 1948, by o1•der of 
the Circuit Judgo>ln order to partly elim­
innta a portion of this deficit, or will 
this additional fiftoon-cont le-vy have to 
bo submitted to n voto of tho pOOJ?la as 
providod for unc1o:r· section 11046?\ 

Section ll (b) of Article X, Constitution of Missouri,. 
1945, provlclQs that any tnx on proper-ty shall not_ oxcec::~d 
thlrty-f'ivo cents on tha hw1drod dollnrs- assessed valuation 
in cmmt1en havinG throe hundrnd million dollars or mol'O 
aspossod valun tion and fifty conts on tho hnndrod dollal'S 
assosEJod valuation in all othor countios. Soct5.on 11 (b) 
roudsa 

"Any tax imposed upon such lH'oporty by 
municipali t!os, counties or s-chool districts, 
for thoil., rospocti vo purposoa, shall not 
oxceod tho followinG annual rnt.oa: 

''For munic1Pnli tioa--ono dollar on the 
hundred dollars nssossod valuation; 

t'F'or count1as--thil"ty-f1vo cants on tho 
hundred dollars assossou valuation in 
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. count1os havlnc; thl'OG hundred million 
dollars 1 OI' 11101~0 11 asErassad valun tion, and 
:C1fty cents on the hu..Ddrod dollars assessed 
valuntion in,...ul1. other count1gs; · 

"For school districts fol"nlOd of cit1os and 
tovms--ono dollar on the hundred dollars 
assessod valuation, oxcept that in the, City 
of st. Louis tho an .. l1.ual rata shall not 
oxcood eichty-nino nonts on the hundred 
dollars assassod valuation; 

11For all other school distr1ctf)--s1xty-five 
cents on the htuldrod doll£Uto a~sossed VEtl-
'\la tiori." ! 

The 63ro Goncnlal Assenfbly anactod 1€,gisla.t1on to conform 
to tho- forocolnc cons titut:tonal pl"•ov1sil'n11 Section 11046 11 page 
1781- Laws of Missou1 .. 1, 1945. However, tho 64th G-onoral 
Asf:Hhnbly repoalod that sact:ton and Gnuctod :tn li13U thor:;,of 
Soct:ton 11046 ln IIouoe Dill Ho. 7rt. 'l'ho only diffnronce ln 
tho two laws is that tho lattor doon not lncJ.u.de tho rostroic­
tion contained in tho formor, that no county cour-t shall order 
a rata of tux .levy that will pt>oduce tuathoraatica.lly more than 
ten per cont 1n oxcess of tn.xoa loviocl for tho pl~ovious year~ 
llouse 13111 No. rr7- passed by tho 64th G0n0ral Assembly, also 
contained an emorc;oncy clause. Thorofare, Section 11046 of 
said bill bocarno effective upon nppl"oval 'i)y the Goval,nor on 
May 19, 1947, and roadst , 

"For ootmty purposeo tho annual tax on 
property, not including taxes for the pay ... 
men'!; of valid bondoO. lndobtodness or ro­
nownl bonds issued in liou thEH"(lOf 1 shall 
:not excood tho rutos ho:;:•oin speci.fiedt 
In counties havil{j thl"oa hundl"Od million 
dollars or mora assossod valuntion the 
ro. tea shall not oxcGot1 thirty-five cants 
on the hundl~ed dollnr•8 nssusood vnluatiou; 
nnd in countios havtn.:"!: less than three _ 
hundred million dollars assessed valuation 
the rnto shall not oxcood fifty canto, . 
Provided,_ that in any county tho maximt1n1 
ra to s of tt-uca ti on us ho l'Eii:n lim :I. ted may 
bo lncronsod for not to oxceocl four yoaros, 
v1hon tho 1 .. ato :md purpose of the· b;.cra-use 
nra submi ttod to u vote nnd two-thil"d'D of 
tho qual:tf'iod olocto1 .. s of tho county vot­
ing tho1•oon shall voto thorofor. 11 
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Section 11 {c) of Article x. Constitution of !I1ssotu"'1, 
1945, furtllE'll' provides thu t in all counties tho 1--e.to of taxa .... 
tion heroin limited may be incroascd f'or their x•aapoctivo 
purposes for not to oxcoed four years, \'7hen tho rnto and pur­
pose of incroaso is submitted to a voto of tt<ro-thirds of' the 
qui.1lifiocl oloctors votinr; th~.n~oon. shall voto tho ref or. :B,ur­
thorniOrn, said provision -does include an exception for tho 
county court in raising tho maximW'l tax lovy hOJ:'oin 1imitod 
\7hich nmy be done \7hon authorized by lnw for liln .. nrios, hos-

.-

pi tnls, public honlth, l'Ocl~ontlonnl c~rotmds und museum purposoa. 
:Jaid provision l'!Hds: 

"In nll munic1pnl1t1os., c.ount:l.os nnd school 
districts the I'ato•: of taxatior1 as h01'10il1 
limi tod may bo inc1:•oasod for tho ir rospoc­
ti vo · purposos for not to oxceod. four yo~ws,. 

, whon tho l'D. to and _:_i1U'pose of: tho lneroane 
aro nub.mittod to a voto and two-thirds of 
tho qualifiod elootors voting thoPoon shall 
voto thoi'OfOl~; pr·oviclod thu t tho rate~ horo ... 
in fl;Kod, t::J.rJ.d tho umounts by, vrhlch thoy may 
bo lncl'oaso(:;., may bo fru-.thOl' limitod by 
law; and p1•ovidod fur then•, thn t m1y county 
or othel., poll tical subc.U vin ion, \'rhon uuth­
Ol'izod by law nnd rri thin tho lin1i tE'l fixed . 
lry lmv, may lcv-,y a l'uto of taxn tion on all 
proporty subject to 1 tB taxinc; powers in 
excoss of tho rntoo hoi·ein limitod, for 
librc'ry, hospital, ]H:t'bllc hc::w.lth, rocroa­
tion Gl'•ounds. nn:1. lrlUSOUEl purposes • n 

Section 11 (b) of Al"~tiulo X, Constltution oi' U1sso1u•i,. 
1945 1 further authorizes tho Loeislaturo to enact lo:::;islntion 
porrnittinB a county to levy taxes oth.or thah ad vnJ.ox•m:-1 tnxos 
for 1 ts_ ossoiitio.l purposes • Also; unrlEH' S action 12 (n) o.f 
Al.,ticlo X; Constitution .of Mi.ssouri; 1945, additionul tuxo,.s 
o.r•o authorized for road nnd 1Jrldtjo purposos. 

You stato in your :r•eouout that you1• county hns n1Ponc1y 
loviou tho maximum allO\'Jod for county f>Ul'"Posos which is fii'ty 
conto upon the hnndl'Ocl dollnrs ns:1ossod valuation of property. 
'1110 cotmt~;l now desires to ma1w an Ltdditionul lov-,y of fiftoon 
cants, muldng tho total nssossocl lovy sixty-i'ivo contn on th.o 
hwldrod dollars nssossod vnlua tion of' pl ... or,orty. You stato 
thnt the additional lovy is to to.lw co.rc of n dofic1 t rmwunt­
inr; to 4)G,ooo.oo for 194G# D.nd ~)u.ooo.oo i'o1 .. 1947. You inquire 
1f this additional lovy mny ho mndo by ol'do1• of tho circuit 
court or by a voto of tho people. Section 11041, passod by 
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tho 63rd General Assombly, pa[::o 1779 11 La.rm of Missouri, 1945 1 
provides that no othor tax for any purpoao may bo assessed 
except undor certain conditions \1-fhich al"o, tho. t upon ro<;uast 
of tho county court, tho pros-ecuting a ttorno'Jl shall prosont 
a petl tion to tho circuit coUl"t sott~n[;; forth facts ond spo­
cific l"easonn fo:t• o.ssossing othor trows. If tho circuit court 
is SL'ttisfiod of tho nocessity oi' additional taxos, and that 
to do so will not violate tho Constitution, ho shall ordol• 
tho cotmty court to assess, 1ovy nncl collGctt such ndcJ.itional 
tax. Said prov1-s ion rends:. 

"Ho other tax for any purposo shall be as­
sassed, lov:i.odor colloctod, oxcopt undo!' 
the follow1nr: limitations and conditions, 
vizt Tho prosocuting attorney or county 
counsolor of o.ny county~ upon tho J'EH'!Ues t 
of tho county court of such cmmty--·which 
reauost shall bo of l'ocord v1ith tho pro- · 
ceedings of said conrt, and such court 
beinr:; f il~st sati~:fiod that thoro exists a 
noco~oity for tho assosomont, levy ttnd col­
lection of other taxoc th~:m thoso onu.morutod 
and spocifiocl in th{) pl"ocodlnc; section-­
shall present a potltion to tho circuit 
court of hlc cotmty, or to tl~o j.udr~o thoi·o­
of in vncat:Lon, oottlnr; forth tho fncto 

't::cmd er}(wifyin[s; tho roasons why suc!l othor• 
tax or taxo:::: si10u1Ct bo nss,;BscHJ, loviod 
and colloctcd; n.nd [}uch circuit cotu•t Ol" 
judGo thol"rJof, u.pon boi:nn satisf'iod of the 
nocossity for su.ch otho:e tax or tuxes, and 
that the usneonmont, lovy and collection 
tlwl.'t;)Of lffill not; i)o in conflict with the 
Gonst:ttu:tion ana laws of this stuto 1 shall 
HH:ll-;o an o:edor di1•oct•xl to tho county court 
o:f.' s ucll county, c omuanding such court to 
ho.vo ussoosod, loviod and colloctod such 
otlHn' tax or ta.xos, o.nd shmll enforco such 
o:edor 1Jy manuruuus ol' otlwrwiso. Such ardor• 11 
V!hon so grnntod, shall 'i;o a continuous ordor, 
and shall Etuthori~so tho annuul assoasr:tont, 
levy and colloction of such othl1r tax or taxes 
fol" tho purposes in tho ardor monti oned nnd 
spociftod, o.nd nntil such orclor be modified, 
sot asido and nnnullod by tho circuit cov~t or 
juc1[;e thoro of grn.ntin[~ tho a rune: Proviclod, 
that no such oPcl.or shall bo moc1:1.fiod, sot 
aside or annullod, unless lt shal~ nppon1 .. 
to tho satisfaction of ouch circuit 
court, Ol' ju.t1ce thoroof, that tho tn.xo8 so 
ordorod to he nsso::wed, levied and colloctod 
aro not uuthorizocl by tho Constitution and 
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laws of this state, or unless it shall ~p­
pear to said circuit court, or judge there­
of, that the necessity for such othor tax 
or· tuxes, or any part thereof, no longer 
exists." 

In view of the l'ol'egoin~ constittl.tion inhibitions against 
increasing taxes over that allowed as a maximum, in this case 
fii'ty cents on 1;he hundred dollars assessed valuation of pro­
perty, and since your county has already assessed and levied 
the maximum, the provisions of Section 11041, supra, are not 
applicable in this instance. Had the maximum tax not been 
previously ass~ssed and levied• then such procedure would apply. 
(See: State ex rel. Wabash Hy_. Co. 169 Mo. 563, l.c. 577.) 

Under Section 110461 supra, the matter or increasing 
taxea in your county fifteen cents per hundred dollars assessed 
valuation oi' property may be submitted to a vote o:r the people, 
and if two-thirds of' the qualified electors of' said county 
voting thereon shall vote for said additional tax, then it 
shall be assessed• levied and collected, provided the expendi­
ture represented by thia de.ficit for 1946 and 1947 was properly 
budgeted wrrd came within the anticipated revenue for the year. 
The General Asa~mbly could have limited the amount of additional 
tax allowed over and above the fifty cents levy under Section 
11 (c) of Article x, Constitution of Missoixri, 1945, but at 
the present time there is no statutory limitation upon such 
taxes. Under Section 11046, page 1781, Laws m' Missouri, 1945, 
there was a luaitation of a levy not to exceed ten per cent 
of taxes levied for the previous year. However, as hereinabove 
shown, \Vhen the 64th General Assembly repealed that section and 
enacted a new one known as Section 11046 in House Bill No. 771 
that part was deleted therefrom; so there is now no statutory 
or constitutional limit~tion upon the amount of additional 
taxes that may be levied when two-thirds of the qual1£1ed 
electors of the county voting thereon vote f'or same. 

In passing• we would like to make a few rernarka about 
voting this additional tax to pay of'l' these deffcits for 1946 
and 1947. You are no. doubt aware of' the fact that under the 
County Budget Act and constitution of this state, the finan­
cial statutes or oounties is presumed to be upon a cash basis 

'--._ ' 

and said counties should not incur 9:dditional obligations over 
md above the anticipated revenue .for any on~ year. (See 
Sectiona 10910 to 10917, inclusive.- :K.s. Mo. 1939• and 
amendment• thereto; also Section 26 (a) of Article VI, Uon­
stitution of 1945.) Since the foregoing laws and constitu­
tional provisions hereinabove referred to wore in effect 
during 1946 and 1947, the question may be raised as to whether 
the additional tax referred to in your request could be voted 
for the specific purpose ot' satisfying the indebtedness for 
1946 and 1'347. InMisaouri Toncan Culvert co. vs. Butler 
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County, 181 s.w. (2d). 50G, l.c. 50'7, o52 Mo. 1184, the court 
hold that the conntitutlonnl pl"ovision thnt no county may bo­
come lnde1)tecl to an. ruJlOtu:tt 10xcom1i.ng in any yoc1.:r l"Ovonuo pro­
vided thuPofol" vdthou.t comwnt of' two-thirds of tho votel'S 
can not lJo cil"'Ctunvontud by postponGLlont of payment of' tho 
dobt m1til thf; i'ollowirJ£ yonr •. In sp holdlns, the court s9-ids 

"Tho evidence estnbliahed that the antici-
patocl rovonuo of Butler county for 1~oad 
nnd bl."idco pUl'posos for 1940 wno less than 
\~31 ,000; e.nd tho. t war1~nn t s we J:'O iss uocl 
against sa.id fnnd during said your in_ox-
cet:~s o1' :$-w~.ooo; tho' tot.n.l amount is::n:tod· 
ns of NovombGr 1; 1940, being in oxcons 
of twice tho aggregate anticipntod revonuo 
for said purpose for 1940. The tostlinony 
disclosos tht-\t County Judgos Gi thans nnd 
Sxui th vnn•o mra1•o o.f tho f' n.c t tho c ou.nty 
v;ns out of funci.s, dill not hHvo tho money 
to pn.y, nnd concelvod tho idon of puttinc: 
ofi' pay.uont until thirty d.ays nf'tor sh.:i.p­
;,\ont. C onut i tutl on~ d. nn:Loguards for tho 
protucV_on o2 tho pGOlJlo r s 1t1onoy aro not 
to bo c lrcu.trlvonV>6. ln such ··~lm;.ncn"'. · 'rh0y 
woro onnctCJd foi' a v1holonomo ptu.,pose and 
shmild bo :rl'l.;rictl~i ·Jnfol'cod. -All a1~o lJounc1 
to tn.lw notice of.' such safo[;ual'•ds • V!hlle 
this colUJ t;i tuti onnl p:r•ovis iun inpliodly nu­
thol'izo'l tho fiacml ur;onts to nntlcipnto 
the 1•ovonuo of ti.w cul~r>ont your in the ad­
m:tnistrr:.tion of tho county'o n.ff'ail•s, it 
oxplici'Gl:y i.'orbids tho anticipation of 
:r.•evonuos for an:{ futu:Po :;~om~, a forbidden 
act which tho nauod flscH.l .u.r;e:nts admittedly 
sousht to OV8l'l-.ide. Trs.ok v~ Livin~ston 
Cotmty, 210 t1o. G82, 594, GOO, 10~ s.,v;. 
G56, 659, GGO, 3'7 L.R.A. 1045; J~ort v• 
Jo.ckson County, Llo.GUJ.~, 70 s.w .. 2d 918, 
919 (2); liawlcins v. Cox, 334 Mo. 640, 64fJ 
(3"), 66 S .vl.2d 539, 543 (3-5). These and 
other cases rococ;nizo nnd on:t'o1•co the con­
stitut'lono.l intent to abolish the crodit 
systom and to put co1..mtias and, othar poli­
tical subdivioions on a cash l.Jasis by 
lir.1l til'lfJ the lo;::;nl oxpondl turoo of any 
g1van yoaJ.' to tho· incomo and. 1~ :vtmua of 
that yoar in the nbaonco of some special 

, authox•izatlon." 

In 111ssour1-Knnsas Chomicnl Co. vs. Chl-.is tian County, 
180 s .VI. ( 2d) '735, 1. c. 736, tho plaintiff sued t~1e c ow.1ty to 
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rocov<n• f'or soup and disinf'octunt sold tho· co1.mty,. D..nd ro• 
covored judt;mont n.mountinc :~;nly to part of that ooucht to 
rocovor. Apparontly vrha t wns racovored was tho amount avr-t:i.l­
ul-, lo in· tho ·rJu~i.Go t fol" such pnr•chas e s. '.Phe court, in hold ir:c 
thnt anJ~ paymcmt oPdoroc1 by tho. co"Lmt:y ',''1len thQ:i'O 1:mo no 
bft.lnnco ln1.dgotecl \'lith VJhich to n1nko tho paymont is void• 
f.W.id: 

"Tho cholilical conpm"ly contondn it is on­
ti tlod to judgmont for tho full amount 
bocHU:JO tho county 1:JU.d.eot law doos :not 
uffoct itc ti·~msac·!;lono rfith CJJwistian 
County.. 'l'hnt count;:,r io cne of las3 than 

· 50,.000 inhnbituntrJ, Only Soct:tons 10910 
to 10917, lncluoi vo,. H.,S. 1939, llo. H,S .A., 
of tho buc:got lavJ apply to such ccnnt:tos. 
It clnii'UB tlmt ~ectlon 10D3L tvh:l.ch :invo.Lt­
dutos contracts ~.1ndo i:'. vloluti'm of tho 
co:_,.nty bud(~c.:t lmr doet] not npply to co1m­
tiiuo of tllis cln~w • 

"Tb.o ~:n1J0 contuntion \'iu:...: l':.ti::Jod in -i:Iissouri­
Kr,.nunD 0homicul G Ol~poru tl or) v. :l:JfJY: J;,adl"':td 
Gou.nt;y, :::.>45 ~~o. 116?, 139 S .Vi. 2d 4b7 • 
TlK:ll10 vto hold.. that uny pnymo n t o1•cl o.:C'od b~/ 
tho cuunt;y court of n county of lo~::' than 
50,000 inl::trJbitunt.o, \vhon thoro \'!lUi no b&l­
::mco bu.d.gqtod rJi th which to Lmko pa-:yJ:ilont, 
would bo voi(l mldox• tho Pl"ovieions of Dec­
tion 10917 npplienblc to emch county. 
Thoroforo·, 1t; r·us of no consonuo:nco d1othe1 ... 
Section 100~2 was apJ;l:tca~:Jlo or not.n 

Also ln ·uis:Jourl-Kunu::w Chomicul Company vs. Non I.Int1rid 
County, 139 S .w. (~3d) 457, l,c. 450, tho . cot1.l"t held th.a t 
n.1JGOll t oxcopt; ional c ii•cu.nw t;nnco:;, a shOl'"~iff' s uuthol•i ty to 
o\Jligu~o hi::J covnty ia l'<n~ t:;:.•ie -tu( to )1in bUl..1.t:;ot ullownncon and 
that a company J:'m•nishinG :Jupplioo could not rccovol" f'or itorns 
pux•chesod in oxcoss of bud1·;ot allovvi'.noos • (Suo nl~o ~tato 
vs • .Po.lrner,. 194 8 .w. 10, l.c. 11.) 

If' auld doi'icits fur lv•l:G and 1'047 l'oproce11t oxponditut'os 
that woro luvi.t'u~;.. ana. proporl'J' brulf~otod nnd r:or•o within tho 
un ticipt.l.tod Povonu•J for thut yo[1.r, thon 'i!O Ul'O :!.ncllnod to 
1)(:Jliove that tho u.ddltl~Jnc.l t:.uc lO'V'il o:t' .:;_'if'tomJ. cants could 
bo am;oc::~od t11.1u loviod .fo:c thu pcu•po~c o!' ;x.I.J,' in·· r>ald. i.loi'icl ts 
if tvio•tlllPdu of tho qy,nllfiu(~ clo<.:to:t':J voting thol""uon voto 
for suld additional tux, 
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cmrcr..us ron 

It is the opinion of th:tn dopnrtmant that since your 
cov.nty has assossod and loviecl tho mrudrnwn allowed lli"1clol-. tha 
law i'or cOtmty purposos, the only proctlduru for inCl"oaslnc 
tho tox rato for such purposes is to submit tho matter to the 
oualifiod olcctors of said county. Such tax rnny bo inc1.,ensad 

/for n pox•:lod not to oxeaed :foul' yenrs 11 if tv,o-thirc1n of tho 
qu";.11f iod olactorr. votint;; thOl'oon sh.l1.ll voto for incrousod 
to..x, pl"oviclod tlll'.t auch e.xpondi tul-.os rotmltir.ts in said dofic1ts 
for l9t16 und 1047 \7oro properly burJgotad nnd cnmo within tho 

·anticipated Povonuo for .that ~rear. 

APrlWV1~Dt 

J • ;J;. TAYLort 
Attorney Gonor·al 

AHHaVLM: 

Hospectf'ully submlttod, 

. AUBHl~'Y H.. IUI.LJ.iill1,T, ~r:,_, • 
Assistru1t Attorney Gonavul 


