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TAXATION: The only procedure to increase tax levy for cbunty purpoées,

when the maximum tax has been assessed and levied,

is by a

COUNTY s vote of 2/3 qualified electors voting thereon and for gaid

increased tax.

Decomber 11, 1947 , f;;y

FILET

Honorablo James L. Paul Y )
Prosecuting Attorney R
MecbDonald County g <

Pineville, NMissourl
Dear Slr:

This will acluowledgo recefpt of your request for an
opinion which ronds:

"The finances of this county indicate that
for the year 1946 tho county will have a
deflcit of a 1ittle morao than {$6000,00 and
for the year 1947 a deficlt of approxl-
matoly $8000,.00,

"This county 1s already lovying the 50¢
maximun levy for county revenve., Is 1t
possible that under Section 11041 of the
revised statutes of the State of Missouri,
that an additlonal fifteoen~cont lovy malk-
ing. a total of sixty-flve cent lovy be
assoegsad for tho yoar 1948, by order of
the Circuit Judge-in order to partly elim-
inete a portion of thls deficlt, or will
this additional fiftoen~cont leyvy have to
be submitted to a vote of the people as
provided for undcr sectlon 11046%

Saction 11 (b) of Article X, Constitution of Missourl,.
1945, provides that any tax on properiy shal l not oxceed
thirty-five cents on the hundrod dollars assessod valuatlon
in countles having throe hundrcd million dollars or moro
asgoasod valuation and fifty cents on tho hundred dollars
assossed valuation in all othor countios. Soction 11 (b)
ronds?y

"Any tax imposed upon sueh property by
munlcipalitles, countlos or school dlstricts,
for thelr rospective purposes, shall not
oexceod Lho following annual ratoss

"For municinalitlies--one dollar on the
hundrod dollars assossad valuationg

"por countige-~thirty-five conts on the
hundlrod dollars assossod valuation in
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.countios having throe hundred million
dollars, or moro, assossed valuatlon, and
fifty cents on thc hundred dollars asgessod
valustion in"all other counties;

"ior school districts formed of cities and
towns-~=one dollar on the hundred dollars
agsessod valuation, oxcept that in the City
of St, Louls the ammual ratc shall not
oxcoed elpghty-nline conts on the hundred
dollars aszessed valuation

"For all other school dilstricts~=-sixty-five
conts on the hundred dollars agsessad vel-
uation,"

The 63rd Genoral Assembly'enactad lagislation to conform
to the-forciolng constitutlonal provision, 3ectlon 11046, page
1781, Laws of llsgouri, 1945, Ilowever, tho 64th Genoral
Asgenbly repaaled that section and enacted 1n lieu thoroof
Sectlon 11046 in Ilouse 111l No. 77. The only Jdifference in
the two laws 1 that the lattor does nobt include the restric-
tion contalned in the former, that no county court shall order
a rato of tax levy that will produce mathematically more than
ten por cont In excess of taxos loviad for tho previous yoar,
House B1ll No. 77, passed by the 64th Goneral Assenbly, also
contained an emargoncy clauso, Thereforo, Section 1L046 of
sald bill became effectlve upon approval by the Govarnor on
Hay 19, 1947, and roadst :

"FPor county purposaes the annual tax on
property, not includling texes for the pay-
ment of valild bonded 1lndebtedness or ro-
newal bonds 1ssuod in lieu thersof, shall
not excecd tho ratos horeln specifleds

In countlos haviig thiroe hundred mlllion
dollars or mors assossoed valuatilor the
rates shall not excasd thirty~flve conts
-on the hundred dollars assussad valuatlong
and in countles having less than three \
hundrod million dollars assessed valuation
the rate shall not oxcoed {ifty cents, |
Provided, that ln any county tho maximum
ratos of taxation os horeln limlted wmay

bo Increansed for nol to oxeceed four yoars,
when the rate snd purpose of the lncrease
ara submitted to a vote and two-~thirds of
the quallfled oeloctors of the eounty vot-
ins thereon shall voto therefor."
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Section 11 (c) of Article X, Constitution of Miesouri,
1946, furthor provides that in all counties the rate of taxa-
tlon heroin limited may bs incroased for their respective
purposes for not to aexcoed four years, wvhen the ranto and pur-
posa of increase 1s submlited to a vote of two-thirds of the
quallfied electors voting theroon shall vobte. thorefors Pur-
hormora, sald provision does include an eoxception for tho
county court in ralsing the maximun tax lovy hewoin limitaed
vhlch may be done whon authorized by law for libraries, hos-
pltals, publle hoalth, racroatlonal grounds and museuwn pUrpPOSCH .,
Jald provision reads: '

"In all municipalitics, countlos and school

. dilstricts the ratou of taxation as horeln
limitod may Lo incroased for thelir respec-
tive purposes for not to oxceod four yoars,
“whon tho raoto and ;urpose of the lncroase
arc subwmitted to a vote and two-thirds of
the qualifled slectors vobting thovoon shall
voto therofor; provided that thoe ratos hereow-
in fixed, and tho amounts by.whlch they wmay
bo increasod, may bo further liuited by
law; and provided furthor, that any county
or cther polltlcal subdivision, vhon auth-
ovlzed by law and within the limits flxed .
by law, may levy & rate of taxation on all
proporty subject to its taxing powors in
sxcass of tho roitse horeln liwmited, for
librsry, hospital, »nublic heelth, recroa-
tion grounds and, nusew: purposes.”

Saction 11 (b) of Article X, Constitution of lilssouri,
1945, further authorizos the Loglslature to enact leglsliation
pormliting a county to levy taxes othor thah ad valorom taxes
for 1isg ossoiitial purposes, Also, under Sectlon 12 (a) of
Article X, Coustitution of HHissourl, 1945, addltional taxes
aro authorizaed for road and brildge nurposos.

You state in your requost that your county has alroady
loviod the maximum allowed for county purposces which 1is [ifty
conts upon the hundred dollars as:sossod valuatlon of property.
Tho counbty now desires to wake an additional lovy of fiftoon
conts, making the total asscssed levy slxty-{lvo cents on the
hundrod dollars assessed voaluatlon of propoerty. You stato
that the additional levy is to tekoe care of a doficlit amount-
ing to {6,000,00 for 194G, and {iB,000.,00 for 1947, You inquire
if this additionsl lovy may be mede by order of the circuilt
court or by a vote of the poople, Section 11041, passed by
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tho 63rd General Assenmbly, pajo 1779, Laws of Missouri, 1945,
provides that no othor tax for any purpose may bo assessed
oxcept under ceortaln conditions which aro, that upon recuest
of the county court, tho prosecuting attorney shall present

a petlition to the clreult court settlng forth facts ond spo=~
cif'ic reasons for assossing othor texes., If the circult court
ls satisflod of tho nocessity of additional texos, and that

to do so will not violate the Constitution, he shall order

the couaty court to assoesg, levy and collsct/such additional
tax, &ald provision readsg :

"o other tax for any purpose shall be as-
soogod, lovied or collectod, excent under
the following limltations and condltions,
vizir Tho prosocubting sttorney or county
coungalor of any county, upon tho recuest
of the county court of such county--which
request shall be of racord with the nro-
casdings of sald court, and such court
being flrst satisfied that thoro exlsts a
necesalty for the assossment, lovy and col-
lection of other taxzec then thoso onwnorated
and spociflad in the proceding soctlon--
shall present a potlition to the circuilt
court of hils county, or to the judro there~
of In vacation, sobttling forth the facts
‘and speclifylng the reasonsg why such othor
tax or btaxus snould bhe assiesod, lovied
and colloctoed; and such clrcuit court or
Judgzo thereol, upon bolng sdtlefled of the
nocossity for such othor tax or taxes, and
that the ussesomont, levy and collection
thergof will not ve In conflict with the
Congtitubtion and laws of this stato, shall-
makoe an ordor directod to the county court
of such county, comiandlng such court to
hove assessod, lovied and collectod such
othor tax or taxoes, and shall enforco such
crdor by mandamus or othurwise, buch order,
vhen so grantoed, shall Le a continuous order,
and shall authorize tho annual assessmont,
levy and colloectlon of such othar tax or taxes
for the purposecs in tho ordor moentiloned and
spocified, and wntll such order be modifled,
sot aslde and annulled by theo circult court or
Judge thercof granting tho same: Provided,
that no such order shall be modified, Sot
aslde or amnulled, unless 1t shall appoar
to the satlsfaction of such circuitb
eourt, or judge thoresof, that the taxes so
ordered to he assossed, levied and collected
- arg not authorizod by the Constitution and -
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laws of this state, or unlesa 1t shall ap-
pear to sald circult court, or jJjudge there-
oiy, that the necessity for such otheor tax
or- taxes, or any part thereof, no longer
exists "

In view of the ioregoing constitution Inhiblitlons against
increasing taxes over that allowed as a maximum, in thls case
fifty cents on the hundred dollars assessed valuation of pro=-
perty, and since your county has already assessed and levied
the maximum, the provisions of Section 11041, supra, are not
applicable in this instance, Had the maximum tax not been
previously assessed and levied, then such procedure would apply,
(See: State ex rel, Wabash ky. Co. 189 Mo, 563, l,ce 577.)

Under Section 11046, supra, the matter of increasing
taxes 1In your county fifteen cents per hundred dollars assessed
valuation o:i property may be submitted to a vote of the peopls,
and i1f twoethirds oi' the qualified electors of sald county
voting thereon shall vote for sald additlonal tax, then it
shall be assessed, levied and collected, provided the expendle-
ture represented by this deflclt for 1946 and 1947 was properly
budgeted and came wlthin the antlclpated revenue for the year,
The General Asasembly could have limited the amount of additional
tax allowed over and above the fifty cents levy under Section
11 (c) of Article X, Constitution of Miagsouri, 1945, but at
the present time there 1s no statutory limitation upon such
taxes, Under Bection 11046, page 178l, Laws of Mlssourl, 1945,
there was a limitation of a levy not to exceed ten per cent
of taxes levied for the previous year, However, as hereinabove
shown, when the &64th Gencral Assembly repcaled that sectlon and
enacted a new one known as Section 11046 1In House B1ll No., 77,
that part was deleted therefrom; so there is now no statutory
or constitutional limitatlon upon the amount of additional
taxes that may be levied when two-thirds of the qualified
electors of the county voting thereon vote for same,

In passing, we would like to make a few remarks about
voting thls additional tax to pay off these deficits for 1946
and 1947, You are no doubt aware of the fact that under the
County Budget Act and Constitution of thls state, the finan-
clal statutes of counties 1s presumed to be upon a cash basis
and sald countlies should not incur additional obligations over
md above the antlcipated revenus ior any one year, (See
Sections 10910 to 10917, inclusive, 5,5, Mo, 1939, and
amendments theretoj alsc Sectlon 26 (a) oi Article VI, Conw-
stitution of 1945.) Since the foregoinz laws and constitue
tional provisions herelinabove referred to were in effect
durlng 1946 and 1947, the question may be raised as to whether
the additional tax referred to 1n your request could be voted
for the speclfic purpose of satisfying the indebtedness for
1946 and 1947, In Missouri Toncen Culvert Co, vs, Butler
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County, 181 3.,W. (2d) 506, l.c. 507, 352 Mo. 1184, the court
held that the constitutional provision thet no county may be-
come Indebted to an amount oxcoeding in any yenr rovonue pro-
vided thorefor without comnsoent of two-thirds of bthe vobers

can not be clrcumventoed by postponement of payment of tho ‘
docvt untll the followlng yoare. In sp holding, tho court sgid:

"The ovidence established that the anticl-
patod rovenuae of Butler county for road
and Dridge purposes for 1940 wag less than
$81,000; and that warrants were 1ssuod
against said fund during said year in ox~
cegy of 59,0003 the total amownt issued
as of Novombor 1, 1940, being in oxcoss
of btwlce the aggraegate anticipated ravonuo
- for said purpose for 1940. The testimony
discloscs that County Judges (Glthons and
Spith were aviars of the fact the county
wag ous of funce, did not have the money
to pay, and conceived the idoa of pubting
off paymont until thirdy days aftor ship- -
mont, Constitutional safeguawds for thoe
protuction of tho peopls'!s monoy are not
to be clrcwnvonted In such manncer, Thoy
- iore ensctod for a wholeconme purpose and
' ghould bo strictly miorcod. All are bHound
to talwe notice off such safopuards, - While
this consititutionnl provisicn impllodly au-
thorises the fiscal agonts to antlcipato
the revonuc of thio curront year in the ad-
minlstintion of the countyts nffairs, it
oxplicitly forbids the anticipetion of
rovenugs for any fuburo yoar, a forbidden
act wnich tho named flacal agents admittedly
sourht to override. Trask v. Livingston
County, 210 lo. 502, 594, GO0, 109 S
656, 659, G660, 37 Lelsds 10453 Lbert v
Jackson County, lLio.bunw, 70 SW, 24 913G,
919 (2); Nawklns v. Cox, 334 lio. 640, 648
(3), 66 90,24 539, 543 (3-5). These and
other ceses recognizo and enforce the cone-
‘stitutional intent to abollsh the crodlt
systom and to put counties and-other poli- o
tical subdivisions on a cash basis by
liniting the lopsnl cxpondiltures of any
¢lven yoar to tho income and ravepue of
that yoar 1ln the absonce of some special
~authorization."

In issouri-Koansas Chomicel Cos vs,. Christian County,
180 8.0, (2d) 735, l.c. 736, tho plainktiff sued the county to
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rocover for soap and disinfoctant sold tho cownty, 2nd re-
covered Judgmont amounting only to part of that aoucht to
rocover. Apparently what wag pﬂcovered wos tho amount avall-
avle 1n the budaget for such purchases, The court, in holding
that any padmant ordornd by tha comty vhen tbﬂﬂﬂ vag no
balanco budpoted with which to molo tho naymont 1s void

soide

"The chemical compony contonds 1t is en-
titled fo judgment for tho full amount
beocauss thw counvy vudgot law doss not
al’foct 1te tronsachleons with Christian
County. That county is one of less than
50,000 inhaebltoanto., Only Sectlons 10910
te 10917, Inclucivo, Had. 1939, 1Hoe Hedahia,
of the bucdgot law apnly to such countles.
It claims bﬂﬂt Sectlon 1OV3L which invali-
dates contracts nade Ir. violatlon ol the
couqty budgot law does not apply to coun-
tius of tul cloasc,
e oouwe contonbtilon vas raised in dilssouri-
Konens Chonical Corporation v. Nh\ Ladric
C'Ol ”'lby, 0470 ’—JO. 116'7 139 o .Ir-l' Ed 4.!5.7.
Thore wo holce that any payment ordarsd by
the county court of o county of los o than
50,000 inhewniltants, whon there wag no bal-
anco uua:qtod with which to make payuont,
would be vold under tho provisiong of Sec-
tlon 10917 applicarlﬁ to such ccunty. -
Theoreforoa, 1t vas of no congonuence vhether
Section 10032 was applicablo or not."

Also In Hissouri-kansas Chomical Coupany vs, New lindrid
County, 139 8,W. (2d) 457, l.c. 458, thoe eourt held that
abosont oxcoptlonal Circuhuanwa, a suafiff'" authority to
oblisato his county la rocteicted to his budgst allowonces and
“that acompany furiisiing supplios could not recover for itoms

purchesod in 0xcoss of budpcet allowancess (Sce alsoe State
va. Palmer, 194 S.W. 10, le.ce. 1ll.)

If sald doficits for 1046 and 1947 ropfouant expondlituros
that wore lawiul and proporly bwigotod and wore within the
anbticipatod ravonus for that yoor, thon wo ere inclined to
bollove that the addlilional tax lovy of »iftoon conts could
ho agsogosod ond Levied for the purpese of poaylng; salu deficlitis
ir umo—terds of the gualiiied cloctors voting thercon voto
for soild additional tax. o




Hon, James L, Paul G-

GOICLUS TON

~
It 1s the opinion of thls department that since your
county has assossed and lovied the maximunm allowed undor the
law for county purposas, the cnly procsdure for increasing
the tax rato for such purposes 1s to submit tho matter to the
cualiflied electors of sald county. Such tax may bo incieased
SLor & perilod not to exceed four years, A0 two-thirds of the
qualifled olactors voting thoroon shall vote for Incroased
tex, provided thet guch expenditures rosulting 1n sald deficits
for 1946 and 19247 woro properly budgoted and cameo wlthin tho
‘anticlipated revonuae for .that year,

Roeapectfully submltted,

CAUBIEY 1, IHARLOTT, Jo.
Agolotant Attormey Gonsial

.

APrROVID s

Je L. TAYLOT
Attorney Gensral

AR s VLI




