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for actual and necessary traveling expenses

PROSECUTING ATTORNEY:8: - Progdcuting Attorneys may be reimbursed

in the lnvestigation of crimes and the
county court is authorized to provide for
guch expenses,

MAGISTRATES: Magistrate shall set salaries of his clerk,
deputy clerks and employees,
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McDonald County
Pinevllle, Migsouri

Dear Sir:

s

We hereby acknowledge recelpt of your letter of
recent datée requesting an opinion of this department, reading

as follows;

"As Prosecuting Attorney elect of

this County, I have had some questlons
submitted to me, and I would like to
have your oplnion before rendering my
opinlon after Januvary lst,

"gan the County Court set any salary 1t
deglres so long ag 1t does not exceed
the limit grovided for by statute for
clerks 1in the Maglstrates' Courts In the
Countles of the fourth class?

"Are the County Courts authorized to allow
the Progecuting Attorney actual mlileage
and expenses incurred in the 1nvestigation
of any crime commltted in his Coun&y?

In answer to your first uestion we direct your atten-
tion to Section 21 of Senate Bill 207 of the 63rd General §ssembly,
which reads in part as follows:

"In all counties each magistrate shall

by an order duly meade and entered of
record apgoint and fix the salary of a
clerk of his court and may appoint such
deputies and employees as may be neces-
sary for the proger dispatch of the busi-
ness of his co and fix their salarles
at such sum as in his discretion may seem
proper, #%!
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It ie noted that McDonald County in 1940 had & popu-
lation of 15,749 and an assessed valuation in 1944 of $6,313,825.,
In Section 22 of Senate Bill 207, wherein a limitation is placed
on the above salarles fixed by the magilstrate, it 1s provided in
part as follows:

"¥ % # The total amount that may be pald
by the state in any one year for such
clerks, deputy clerks and emplpyees of
the maglstrate courts in the different
counties shall not exceed the following
sums;

"# % % in all countlies now or hereafter
having & population of mare than 11,000
inhabitants but not more than 17,000 in-
habltants with an assessed valuation of
$11,000,600 or less, the sum of $1200; *"

| Therefore, the magistrate shall fix the salaries of
his clerk, deputy clerks and employees within the limits pro=~
Xided {or in Section 22 of Senate Bill 207 of the 63rd General
ssembly. s ‘ -

In answer to your second question, we have found no
speclfic statutory authorlty authorizing the county court te
allow mileage and actual expenses Incurred by the prosecuting
attorney for the investigation of crimes, However, it 1s our
opinfon that a situation of this nature is distinguidshable from
those cases announcilng the rule that offilcials may not recelve
any other compensation than that authorized by law. Maxwell v.
Andrew County, 146 8, W, (24) 621; Smith v. Pettis County, 136

_ In the case of Rinehart v. Howell County, 153 8. W,
(24) 381, the court held that the prosecuting attorney could be
relmbursed for reasonable sums pald for necessary stenographle .
services in addition to that authorized by law, In arriving ab
this degision the court stated, at 1., c¢. 382-383: e

"% % % The instant case was submitted
on the theory, as disclosed by the
stipulated facts and undisputed testl-
mony, that the outlays, as contradis-
tinguished from income, were bona fide
reasonable and actual expendifturés Ior
IndI8pensable expenses ol the office
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by respondent (not on the theory that
compensabion to an officer was involved)

and falls within the.rulingjin-Ewing Ve
Vernon County, 216 Mo, 681, 695, 116 S,W,
518, 522(b), That case quoted with ap=
proval a pasaage,from.QB Am, and Eng, Ency.
Law, 2d Ed., 388, to the effect that pro=
hibitions agalnst increaslng the compen~
sation of officers do not apply to expen-

ses for fuel, clerk hire, stationery, lights
and other office accessorles and held a
recoprder entitled to relmbursement for out-
lays foy necessary Janltor service and
stamps, stating: !'Fees are the lncome of

an office, Outlays inherently differ., An
officer's pocket in no way resembles the
wldow!s cruse of oll, Therefore those -
statutes relating to fees, to an Income

and the declslons OF BB court SErictly
consbruing those statutes, have nothing

to ado WI%E B case rejating to outgo,!'"
TBmphasls ours.)

In arriving &t this conclusion the court polnted out
that in certain countles the General Assembly has specifically
provided that stenographlc services should be furnished a
prosecutling attorney. - We have the same situation here in that
Section 12986, R, S, Mo, 1939, provides for expenses to be paid
to the prosectiting attorneys in larger counties for the investli-
gation of crimes, but, as we have stated before, there is no
provision for the payment of such expenses in the smaller coun=
tles, In discussing this situation, the court stated at 1, c.

383:

"Appellant points out that #* # % the
General Assembly authorized .and estab-
lighed salaries for stenographlc ser-
vices to prosecuting attorneys in the
larger countiles of the State, did not
provide for like services in countles

of the population of Howell county, and
contends for the application of the maxe

im expresslo unius est exclusio alterlus,
W% W K W ek N N W N R KWK K H KRN

"pppellant's statutory citatlons consti-
tute legislative recognition of the pro-
priety of expenditures for stenographic
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services in the discharge of the present-
day dutles of prosecuting attorneys in the
communitles affected-~an approved advance
in proper instances for the administratlon
of gherlawa.byucounby.officials and the
business affairs of the county and for the
general welfare of the publie, Such enact-
ments, in view of the constitutional grant
to county courts, should be construed as
relieving the county courts in the specified
communities from determining the necessity
therefor and, by way of a negative pregnant,
as recognizing the right of county courts
to provide stenographle services to prose-
euting attorneys in other counties when and
if Indlspensable to the transaction of the
business of the county, and not as favoring
the cltizens of the larger communitles to
the absolute. excluslon of the ciltlzens of
the smaller communities in the prosecuting
attorney's protection of the interests of
the state, the county and the public, * * #"

The Rinehart ca&se is authority, we think, for the con=-
cluslon that if a county court determines that the investiga-
tlion of crimes ls necessary for the proper conduct of the dutles
of the office of the prosecuting attorney, mileage and expenses
can be pald for by the,K county court out of the county revenue,
and, further, that if such expenses are indilspensable to the
proper functlioning of the prosecuting attorney's office, and the
county cowt refuses to provide same and the prosecuting attorney
1s compelled to provide it himself, then sald prosecuting attorney
can recover from the county his reasonable and actual expenses.

It should be noted that what is a bona fide, reasonable and actual
expendlture 1s a matter of fact to be determined.by the county
court. However, 1f the prosecuting attorney is of the opinilon

the county court has acted arbitrarily in its determination and
that he 1s oblliged to make such investigations in order to properly
carry on his offlce, and he does in fact carry on saild investiga=-
tions, then he may bring sult against the county to recover for

his necessary expenditures in that regard, but the duty would be
upon him in such an action to prove that the investigations were
indispensable to the proper conduct of his office,

Conclusion

Therefoye, 1t is the opinion‘of Ehis department that
the maglstrate shall set the salaries of hls clerk, deputy clerks




' Hon, James L, Paul ~5=

and employees within the limlts provided in Section 22 of
Senate Bill 207 of the 63rd General Assembly,

It is further our opinion that (1) mileage and actual
expenses lncurred in the investigation of crimes may be pro=
vlded by the county court. for a prosecuting attorney Lf the
county court finds as a fact that sald expenses for the investl-~
gations are necessary for the proper conduct and administration
of the affairs of sald office, and (2) that if a county court
refuses to provide mlleage and actual expenses for the investli-
gation of crimes for the prosecubting attorney, then, if in fact
they are lndispensable to the proper conduct and the adminis-
tration of the affairs of hie office and he does carry on said
investligations, he may recover his actual and reasonable ex-

penses fofp same,

Respectfully submltted,

PERSHING WILSON ' :
Asgistant Attorney General

APPROVED:

Rttorney General
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