PROBATS COHRT\R Right of probate court to fees fry holding
FEES: " hearing in an insanity case. S

february 3, 1947 é 0
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Honorable lmory C. ledlin
Frosecuting Attorney
Barry County

Cassville, lMissouri

Dear sir:

This Will acknowledge receipt of your recuest for an
official opinion, which reads:

"I understand the law to be that the probate
court is the only court wulch has the power to
commit indigent insane to state hospitals,

"Now the Probate Judge requests an opinion in
regard to the fees due the probate judpe for
hesring .insane cases and also if the attorneys
that he calls in to represent the party charged
of unsound mind is entitled to any fee and if
so who pays the fee in case the party charged
has no money or property to pay attorney fee
and court fee, Will aporeciate your opinion

in regard to this matter." ’

Under date of July 31, 1946, this department rendered
~an opinion to Honorable George M. Hubbell, Probate Judpe of
Crundy County, Missouri, holding that probate courts under
Senate Bill No. 284, passed by the 63rd General Assembly,
which became effcctive on July 1, 1246, are the only courts
any longer autiiorized to commit indigent insane persons to
state hospitals. '

You now inquire if the probate judge is entitled to a
fee in such cases and if an attorney called in to represent
suclhi persons is also entitled to a fee; il so, who pays s me,

It is well established that probate judges arce entitled
to all fees earned during their term of office wprior to January
1, 194.7, nowevir, not to exceed the maximum anount they are
allowed to retuin under the low. This depuartment hus rendered
such #n opiniom. Under Section 24, Article V, Constitution of
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Missouri, 1945, probste Judpes were entitled to reccive their
compensation as provided by law until the exriration of their
term of office, which terms, in most instsnces, expired as of
January 1, 1947. DSection 24, Article V, supra, roods:

"All judpes shall receive as salary tie
total amount of  thelr present compensation
until otherwise provided by law, but no
judge's salary shall be diminished during
- his term of office. Until the end of their
present terms probate judges shall continue
to recelve compensation and clerk hire as
now provided by law, The salaries of mapgls~
trates shall be fixed by law. Ko judge or
mapletrate shall receive any other or addition-
al compensation for any public service, or
practice law or do law business, except pro-
bate judges during thelr vrescent terms. Judges
may receive reasonable traveling and other ex-
penses allowed by law, The fee of all courts,
judges and maglstrates shall be pald monthly
into the state treasury or to the county paying
their salaries,” .
Frobate courts for 2 long time have been vested with
authority to hold sanity inquisitions. However, until the
63rd General Assembly passed Senate Hill 234, such courts had
no authority to commit indigent insans persons to state hospitals.
Such authority was vested solely in the county court. The law
also provided that, in the absence of sufficient funds in the
estate of one found to be insane, costs of such proceedings shall
be paid by the county. (See Sections k47 and 453, N.S5. Mo, 1939.)

Section 1340k, i#.3. Mo. 1939, was the fee statute controlling
the amount of fees probate Judges were entitled to receive for
services rendered and was 1n eifect until repealed by Senate Bill
No. 284, supra. In Van Loo v. Osage County, 141 S.w. {(2d) 805,
l.c. 803,800, the Supreme Court discussed at length tne authority
of the probate court to hold sanity inquisitions of poor persons.
In that decision, the court held that probate courts had cone
current jurisdiction wltii county courts in holding such hearings,
but that probate courts had no authority to commit an insane
poor person to the state hospital, It was held thuat when costs
could not be palid out oi the estate, tihie county was liuable for
same, In so holding, the court said:
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"It is our conclusion and we so rule that
the probate court has concurrent juris-
diction with the county court to hold sanity
inquisitions of poor persons, but that such
court has no authority to commit an insane
poor person to a state hospital. And we
further rule that when a poor person is
adjudged by the probate court to be insane \
and also found by sald court to be disordered
in mind, etc., as set out in Sec. 498, supra,
then the probate court has the authority to
malze an order that such person be held until
the county court shall cause him or her, as
the case may be, to be 'removed to a state

. hospital' as provided in Sec., 8657, R.5. 1929,
Mo. St. Ann, Sec. 8657, p. 7750, for the cir-
cuit court, and to transmit to the county
court a certified copy of its proceedings in
the matter. And in such situation there would
be, as 1in the c¢ircuit court procedure, no
occasion for any adjudication of sanity in the
county court. The procedure in the Cox case,
supra, was such or similar, ‘

"As appears, supra, from Sec. 454, R.S. 1929,
Mo. 8t. Ann, Sec. 454, p. 286, and from the
Cox case, when a person is adjudged insane
in the prohate eourt, and the costs cannot
be paid out of the estate of such insane
person, then the county 1s liable for such ‘ v
costs, and the fact that the probate court
committed Anna Van Loo to the state hospital
at ‘Fulton, instead of ordering her held for
disposition by the county court, would not
relicve the county of its duty to pay the
costs.  The Jjudgment should be affirmed and
it 1s so ordered."

} - Senate Bill No. 234, supra, repeals said statutes authoriz-
ng, the county courts to hold sanity hearings and commit indigent
inssne persons to state hospltals and prescribes a procedure that
shall be followed in such cases. Under said bill, it requires a
probate court to appoint an attorney to represent any alleged
insane person, if none arpear for sald person, and that the court.
shall also allow 2 reasonable attorney fee for services rendered
by the attorney, same to be taxed as costs. Section 9338, Senate
Bill No. 284, in part reads: _
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faeow 4 If no licensed attorney appears for
the alleged insane pergon at such hearing,
the court shall appolnt an attorney to
represent such person in such proceeding and
shall allow & reasonable attorney fee Tor the
services rendered, same to be taxed as costs
in such proceeding,"

Furthermore, Section 9339 of Senate Bill No. 23k, in pro-
viding that the costs ol such examination shall bhe paid out of
the county treasury,in part reads:

T @& oand, alSo, that the costs of this
examination be paid out of the treasury
of tie county; % &AM

We also find, in Section 9344 of sald Senate Bill lo.
2534, that, whenever inmates of any privete or public cheritable
institutions for the maintenance and carc oi indigent persons
shall be determined to be insane by the probate court, the
county of which such insane indigent persons mway be found to
have been a residont just prior to his admission to such
institution, shall pey all costs and expenses in like manner
to that of an insane indigent person beiim sent to a state
hospital on order of the county court. Said section in part
reads:

% % and the county of which such insane
person is found to have been s resident
immediately prior to his admi:sion to such
charitable institution shall pay all costs
and expenses and provide all things required
by this article, the sane as if sald person
had been sent Lo the state hospltal as an
~indigent insan« person by order of the court
of the county of which he is found to have
been a resicdent immediately prior to his
admission to seld charitable institution,”

211 of thie foregoing provisions cleurly indicate that it
wae the legislative intent that the county shall pay the costs
of such proceedings in a hearing to determine if & person is
an indipent insane person.

v The 63rd General Assembly passed Senate Committee Substitute

for Senate Bill No, 200, which bill specifically repeals Section
13404, RoUe Foo 1839, Saia bill provides what feess thie probate
court shall charge aund collect. However, said bill also provides
when it shall become efflective, and reads:
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"This Act shall take effect on January 1,
1947, except that in all counties where the
present terms of oifice of the incumbent
probate judges extend beyond sald date, this
Act shall become effective in each such county
at the explration of thc present terms of the
probate judges of such county."

This last proviso carries out the provisions oi the Con-
stitution of Missourl of 1945, (bee Section 24, Article V,
Constitution, 1945.)

The 63rd General Asgembly also passed Senate Committee
Substitute for Senate Bill No. 198, which places probate judpes
in this state on an annual salary. Sald bill became effective
January 1, 1947, except in such casgses where the term of the
present lncumbent probate judge ended after the aforesaid date,
In such case, ihe act became effective in such county when said
Judge's term ends. The same General Assembly enacted Senate
Bill No. 207, which contained an emergency clause and becane
effective when approved by the Governor on March 11, 1946, This
bill provides that, in counties of 30,000 inhabitants or less,
the probate judge shall be the magistrate. (See Sections 1 and’
6 of said bill. 5 Section 17 of the same act provides the salary
of all maglstrates shall be paid by the state, except that ad-
ditional magistrates appointecd in the county shall be paid by the
county, and further provides what the annusl salary of such magis-
trates shall be, and also provides that, in all countles now or
hereafter containing a population of 30,000 inhalitants or' less,
the salary of the maglistrate as ahove )rovided snnall include his
compensation as probate judge of said county.

Senate Committee Substitute for Senate Bill NG, 200, supra,
reauires the probate judpes or clerks of said probate courts, in
some instances, shall collect and pay over monthly all fees accru-
ing to said offices cither to the county or state treasury, as the
case may be, and in counties hgving less than 30,000 inhabitants
such fees shall be paid to the Director of Revenue, to be deposited
with the state tireasurer in the "Mdristrate fund." Zaid bill in
part reads:

"It shall be the duty of the Jjudge and clerk
of the probate court to charge upon behalf of
the state or county as the case may be every
fee that accrues for the services of such
judge, clerk or court; except that in counties
now or hereafter having more than 250,000 in-
habitants the duty to charge such fees shall
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be imposed on the clerk of the probate
court. 4 ’

"In counties now or -hereafter having

30,000 inhabitants or less, the judge
shall, at the end of eacn month, pay

over to the director of revenue, to be
deposited by him with the state treasurer
in the '"magistrate fund', all moneys col-
lected by him or his clerk as fees, taking
two recelipts therefor, one of which he
shall immedistely file wilth the state
treasurer. ULach judge shall, within thirty
“days. after the explration of each calendar
year file with such director revenue a
written revort, verified by his affidavit
specifying the name and court number of
each estate in which fees were paid in

such calendar year, the amount of such

fees paid in each such estate and the
amount of fees unvaid and due in each
estate ot the end of such year. Such

judge shall also, witnin such thirty day
period after such calendar year make a
‘written report to such director of revenue
of all fecs which have been due and unpuid
for more than one year, the amounts thereof
and the name of the estate in which the same
are due, which report shall be verified by
affidavit of the Jjudge that he has been un-
able after the exercise of diligence, to
gollect the same; ond it shall thereupon be
the duty of the director of revenue to cause
the same to be collected by law and turned
over to the state treasurer.

"In all counties which now or m y hereafter
have more than 30,000 inhabitants such fees
shall be charged on hehalf of the county and
paid over to the county treasurer, who shall
issue two receipts therefor, one of which
“shall be filed with the clerk of the circuit
court having jurisdiction in such county.
The reports herein above required to be made
to the director of revenue shall be made to
the county treasurer,"
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The last provision in Senate Committee Substitute for
Senate Bill No. 200, reguiring the courts and clerks to pay
over fees to the county or state treasury as the case may be,
also complies with Section 24, Article V, Constitution, 1945,
which requires the fees of courts, judges and magistrates to
be paild monthly into the state or county paying their salaries.

CONCLUSION

Thevefore, it is the opinion of this department that the
probate court is the only court authorized to commit indigent
insane persons to state hospitals subsequent to Senate Bill
No. 284, passed by the 63rd General /ssembly, becoming effect-
ive; that when no attorney appears to represent a person be-
fore a probate court in a sanity hearing the court shall
appoint an attorney and allow him a reasonable fee for services
rendered, said fee to be taxed as costs in such proceedings and
to be pald by the county if the estate of such person is in-
sufficient to meet such expenses. Lilkewise, all costs of the
rroceedings shall be taxed as costs and be paid out of the county
- treasury when the estate is insufficient to meet sald costs.
Furthermore, probate Jjudges are entitled to any fees accruing to
their office for holding sanity inquisitions and earned prior to
January 1, 1947, however, subject to the maximum amount allowed
said judge under the law. A4fter the aforesaid date, said Judges
shall charge and collect all fees accrulng to their of'fice by
virtue of authority granted under Senate Bill No, 2%4, passed
by the 63rd General Assembly, however, such fees shall be paid
monthly into the county or state treasury. ,

\

~

Respectfully submitted,

AUBREY R. HAMMUTT, Jr.
: Agsistant Attorney General
APPROVED: :

d. &. TAYLOR
Attorney General




