o COLLECTﬂfs} Collector who vol-mtarily pays part of hisd
‘ NEI _ compensation to the county and makes final
L settlement, cannot thereafter recover the same.

FILED

JLE o Ge Logan ilarp
Prosecuting Attorney
liorgan County
Versalllesa, Missouri

Dear J3ir:
This acknowledges yﬁur'request, which 1s as follows;

"The County Court of Morgan County,
Mo., requests an oplnion on the
qusstion of whether the. court can
make a refund of %160,00, to iir,

O, C. Roark, the former colle¢tor

of Morgan County, o., who overpald
the county that much money., The
faets disclose that %“r. Roark as
county collector in Morgan County,

in March 1947, filed and submitted

to the county'eourt his final finan-
cial colleetor's settlement, and the
same was duly approved, and Mr, Roark
was glven his quletus on the approval
of the same, Tome time afterwards

in the last few days, an assistant
gtate auditor in checking over the
same, cdlscovered that lir, Roark had
overpald the county of Morgan 3160,00,
This money was pald over to the
treasurer of lMorgan County, H#o., and
by Mr. Roark, and the treasurer ap-
porticned some out to the school funds,.
the road funds, and other funds, and
some of the money ol course has been
spent by these different political
subdlvisions, and probably cannot be
reclaimed. ‘
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"rr, Roark suygested that the county
court spprove his request for a refund
because it was hls mohey that was paid
over, The County Court has no desire

to be contentious about tho matter, but
requested of me an oplnion as to whether
the same was legal to make such a refund
out of the ganeral revenues of the county,"

You do not state any facts 1n your letter from which
“we may conclude that the collector pald this money over

a mistake of fact., Ve gather from what you do state that
the collector paid what he thought was due the county and
retained what he thousht was due him for commissions for
compensation under the statute, and that later when the
collector's office was audited by the State Auditor's
fieldman, and after the final seitlement of the collector
was made and approved, the collector then, and after said
audit, concluded that he had overpald the county to the
extent of 160,00,

Neplylng to your inqulry, we have loolked up the law
and find that a similar state of facts was ruled by the
Supreme Court of this state in 1906 in Yethecock v. Crawford
County, 200 ¥Mo., 170, The Court, 1n that case, ruled azainst
recovery by the ecollector from the county of excess money
he had pald over to the county, and denied his recovery
thereof, At pages 176, 177 and 178 the Court sald:

"The question, then, comes to this?
Having wlthout duress, misrepresentation,
or any form of imposition or fraud on

the part of defendant's agent, the county
court, voluntarily pald this money into
the county treasury on the theory 1t was
tax money and belonged to the county
treasury -~ that he had but rendered unto
Caesar the things that were Caesar's -
can he recover 1t back, or must he abide
the event? Courts haveo been extremely
lenient in seeing a mistake of fact, as
dlstinguished from a mistake of law,

but plaintiff has produced no case on
all-fours with this one, To the contrary,
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there is a live line of controlling deci-
sions holding that under such a record,
the mlstake is not of fact but of law,

and that money 90 paid voluntarlly cannot
be recovered bvack, (Claflin v, McDonough,
33 Mo, 412, and cases clted; Wathews v,
Kansas City, 80 Mo, 231, and cases cited;
¥eedles v, 2urk, 81 Mo., 5693 Price v,
Tetill, 87 Mo, 3783 Norton v, Hizhleyman,
288 Mo. 623; State ex rel. Scotland County
v. Twing, 1186 ho. T§9, and cases cited;
State ex rel, Shipman, 125 Yo, 4363 Coroin
v, Adalr County, 171 Xo., 3853 Gampoell Ve
Clark, 44 lio. App. 249; 3tate ex rel rel v.
Stonestreet, 92 io. App. 214.) :

"If we look to the natural justice of the
thingz, the same conclusion should be
reached. ¥or instance, the money paid by
plaintiff into the county treasury, per-
taininz to the road fund, presumably, has
long, since ‘been spent for. sueh purposes;
the money he paid into the county treasury,
belonging to the county revenue, presumably,
has lony since been used for the purposes
preseribed by the law - that 1s, this tax
money has been pald out and put into cir-
culation and thus gone about doing good.
There is no pretense the funds or any part
of them are intact in the county treasury,
and no presumption of law to that effect.
The Constitution and statutes of Missouri
-contemplate that counties should be run on
a cash basis, that the tax levies should
be made with an eye to the condition of

the county treasury and current demands of
the c¢ounty's business, and plaintiff may
not disturb the county treasury of Crawford
county unless he 1lg warranted in so doing
by the strict law.

"me conclusion we have reached i1s based on
the concession to plaintiff that this suit,
in its nature, 18 for money had and received,
and, hence, must be governed by both legal
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and equitable principles. But we find no
case in assumpsit for money had and re-
ceived that entltles plaintiff to recover
under the conditlons existing here, & ¥ #
Here plaintiff had the money. He (mls~,
judging the law) voluntarily parted with
it without solicitation, misrepresentation,
duress, fraud or undue influence, and, as
- he made his bed, so he must lie,"

‘The above case has been cited many times, In Donovan
v. Kansas (ity, 362 Mo, 430 (1943), our Jupreme Court,
en banc, cited this case as holding that the equltable
principle of recovery for goods sold and used does not
apply so as to justify recovery "when counter to paramount
principles of law,"

In State ex rel. Buchanan County v, Fulks, 296 Mo,
614, 1,c, 624, the Court, in feollowing the lethcoek case,
held that if an officer misconstrued the statute 1t was a
mistake of law and not of fact, and he was not entitled to
recover the payment from the county. The Court said:
" % 4 2 % Under our scheme of taxation
each year's levy is made to meet 'the
conditions of the county treasury and
current demands of the county's busineas
and plaintiff{ may not disturd the county
treasury of Crawford County unless he 1s
warranted in so doing by the strict law,!
(Hethcock v, Crawford County, 200 Mo,
170, 177; Dameron v, Hamllton, 264 io,
<103, 121,) % % % =" :

In 3tate ex rel, Thompson Ve uanderaon, 336 Mo. 114
{1934 ), our Supreme Court, in sgpeaking of a simllar question,
sald, l.c. 118:

"The annual settlement, which is re=
qulred to be wmade, 1s recozgnized by law
as somethin: more than a mere report of
the collector of the amounts collected
and taxes wremaining delinguent. It par-
takes of the nature of a settlement of
the collector's accounts with the county
and state, The county court has been
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deslgnated by the Leglslature as the
agency to represent State and county.

It was held 1ln State ex rel, v, Shipman,
125 lo. 436, 28 S,W, 842, and State ex
rel, v. Vwinu, 116 Mo, 129, 22 5.5,

476, that in the absence of fraud, col=~
lusion or mistake of fact, settlements
made by a county collector were binding
on the county. It was held that exces-
sive commissions pald to the ccllector
in those cases could not be recovered
because they were paid under a mistake
of law, ©n the same theory a collector
was denied redress where he had been
pald a less commission than permitted by
law, (Tethcock v, Crawford County, 200
Mo, 170, 98 3,i, 582, ) I

Fénclusioﬁ.

Under the facts here above set forth, it is our opinlon
that the collector of Morgan County having voluntarily paid .
to the county at his annual and final settlement as collector
an excess above the amount he was requlred to pay, and having
received his quietus and there being no fraud worked on him
in so doing, 1s not entitled to recover such excess from the

CO'lmty-
. Yours truly,
DRAXKE WATSON
Assistant Attorney General
A’PQOVED'
Jd. G, TAYLOR

Attorney Ceneral
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