SCHOOL3: Real astate owned by William Jewell College and used
exclusively for educational purposes is tax exempt.

TAXATION: County court authorized to rebate taxes assessed
against property owned by saild school.

October 28, 1947

Honorable Bart M, Lockwood

Assistant Prosecuting Attornesy

Buchanan County :
St. Joseph, Missourl

Dear Sirs

This will acknowledge recelipt of your request for an
oplnlion which reedss

"In 1941 the Safeway Stores built a grocery
store at B8th & Hessanle Sts, iIn this clty
and after completing 1t and opening a gro-
coery atore therein sold the premlses %o
the trustees of William Jewell College as
an investment. It was placod on the assess~-
ment rolly of the county by the assessor
at a valustion of Thirty Thousand Dollars
and assessed regularly each year by the
City and County so there ars delinquent
taxes thereon ever since amounting to
between $1500 and $2000. due the City and

. County and State.

"Williem Jewsll College has flled a peti-
tion, (Copy aneloaeﬁ.? with the County '
Court asking abatement of the State and
County taxes so assessed thereon claiming
that under their charter, the Constitution
end lews of Missourl thaf sald lands are
exempt from taxation,

"As the state taxes mare affected and think-
ing that your office has had thls metter
before them in like situatlions we would
appreciate your opinion on these two ques-
tions herein involved, to-wits

"l. Are Lots Five and No. 26'feet of Lot
S8ix Block One Pateets Addition in St.
Joseph, Buchanan Gount{ Missouri, owned
by the Trustees of W1l fem Jewell College
upon which the Safeway Stores operate a
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grocery store, exempt from taxatlon?

"2, Has the County Couri of Buchsnan
. County the power or authority (Under
Sec, 24 Lawa 1945 page 1789 or any othsr
law)} bto order szuch sbatament or grant the
‘axemptlons claimed?"

4 It has long been held by the courts in this state thet
land owned by Willlam Jewell College ia exempt from taxstion.,
An attempt was made to make certain land taxeble under the
claim that the charter of sald school did not specifically
exempt from texetion land owned by said school, but that 1t
waa tax exempt as & result of an act of the Legislature passed
in 1851, which law was enscted subsequent to tho granting of
the charter to said school, and that the Lagislature could
thersby repeal any such leglslatlve grant of immunity and that
said Act of 1851 was repoaled by the Censtitutions of 1865
~and 1875 and by subsecuently enacted statutes. In Trustess

of William Jewell College vs, Beavers, Collector of Revenue

of Worth County, Missouri, 171 8.W, (24) 604, 351 Mo. 87, the
court held that the tax exemption clause in the Act of 1851,
pertalning to sald college, had been construed &s a part of
the charter of sald college and it was thereby meccepted as
such, In so holding, the Supreme Court said, l.c. 94:

"In State ex rol, Waller v. Trustees of
Willlam Jewell College, 234 Mo, 299, 136
3.0, 397, this Court en Bane did construe -
these two sections together, The principel
' questlion there was whether the tax exemp-
tlion went beyond real estate owned and
included all property; although thils samse
cldim of repsal of thls exemption by the
1865 and 1875 Constitutions was also mede
and that would have sublected all property
to taxation, Thls court therein sald of
Sectlion 13 of the 1849 Act, that 1t was
“fta legislative declaration « » « « to the
effect that the propeorty of this corpors-
tion was to be devoted to & public purpose;t
that, 1n no other charter of that period,
aré *the funds of the institution so com=
pletely impounded for public purposes as
in the charter before us'; that *it has
always besen the law that property used for
state, county, municipal and other public
purposes should not be taxed'; and that
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tthere would have been no special reason
for limlting the use of the property of
this corporation strictly to educational
purposea, axcept upon the theory that there
was & publie purpose and some lmmunitles
misht be expectod from the state.' The

" court then held that 'the oricinal act
authorized the gath@ring togethor of an
endowment for the collegets; that fthe fund
thus collected was limlited to a use which
the State not only recognizod as a public
use, but one which the State should foster
and aid' (under then existing constitu=
tional provisions); end that 'when ell the
surroundings are considered, the public
policy of the Statoe considered these two
acts considered, and othser accs about the
same tlme are consldered, 1t is evident
that thsre was a lacislative intent to
rellieve the proparty constituting the
endowment fund of this cor90ﬁation from:
the burdens of taxation.

"gAs to the contention made in the vialler
case, that the exemption had been repealed
by subsequent conatitutional and statutory
provisions, this court therein held that
- tthe question, however, has boen fully
settled by the adjudications of this court
upon gsimilar astatutes, and we shall not
ra=open nor re«arsue it. Thils court then
cited St. Vincent's College v. Schaefer,
104 Vo. 261, 16 S.W. 395; State ex rel, v,
VWestminater Collope, 175 lio. 52, 74 8,0,
990. Neither of the concurrinﬂ opinions
nor the dissenting opinion quuatwoned this.
ruling of the majority. In the St. Vincent's
Colloge cose, the orlginal charter act was
~adopted in 1843 while the tax exemption was
enacted in 1853 and 1t wag rlven the sane
/ effect by this court as if 1t were a part
‘ of the eharter, viiich could only he true
if the later act did become a part of the
charter, This ¢ase has never baen ovVaLe
ruled or even questioned. i % # ®

Furthermors, the court salid on motion fbr rehearing, l.C. 97t




Hon, Bart M. Lockwood = 4

"This contention was not fully discussed
in the Dlvislonal oplnion because defen-
dantt's princlpal contentien in the trial

- court, and before Division One, was that
the Act of 1851 was no part of plaintiffts
charter and therofore the tax exemptlon
was not contractual at all, This latter
point 1a alsoc rearpusd in the motion for
rehsaring, We held that 1t was trosson-
-able to considor the two acts together as
constituting plaintiffts entire chartor

- and lts accaptanco as such,' and we adhers
to that ruling."

" The foregoing holding of the court 1s supported by the

daclsion randered in Curators of Central College vs, Rose,
182 S,W, (2d4) 145, l.c. 148, wherein the court stated 1ts’
opinion as to what the foregolng deelsion held and salds

® % & Ve think it is appareont from a
reading of the opinion in the case of
William Jewoll Collsge v. Beavers, supra,
that the quoted porhon of the opinion
refers to the act (1) ms a part of the
charter of William Jswell College and (2)
to the rights thsreuhdar vested In said
college, #* 3 ¢

R I LR U Arter the adoption of the said
cong titutional provislions, that part of
the Act of 1851, supra, granting lmmunity
from taxatlon generally (on lands granted
or devissd to instlitntions of lesrning
generally) was void, and only that part
of sald act which constituted a part of
the charter of Willlam Jewell College,;
remalnod in force, Stato ex rels Morgan

. Ve Hemenway, 272 Mo. 187, 198 SW. 825,

- 8283 8t. Joseph & IsRe Cos vi Cudmoro,
103 lo. 654, 15 S, 005, Sty Joseph &

- TeRe Coa v Gh&maau{,h, 106 MOQ 55‘7’ 5?0‘
17 SV, B58Y; Deal vs Misslsslppi Co.,
107 lio. 4645 468, 18 SO”'I& 24, 14 LtRoAt
6224 8¢ & 4

In view of the fofegbinm dacisions of the Suprome Court, there
1s no longer any quastion as to whether land owvnod hy said William
Jewell College ls tax exompt. It definltely has held same &3 not

P
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taxable; that the constitutional provismns of 1865 and 1875
and subsequently onacted legislation exempting sald property
from taxetion does not affect land owmed by said college;
that the stato antered 1nto a contract when it pranted a
charter to sald school in 1849 and that the Act of 1851,
meking property of said school exempt from taxatien, should
be construed as a pert of said charter and to now tax such
property would be to impair tho obligatlons of a contract in
violation of the Gonstitutiaﬂ nf the Unlted tates and this
atﬂtei ‘ e

The cnly ramaining questiqn 13, can the county aourt
, abate such property taxes for 1942 to 1946 1ncluaive, asseaaed
agaiust William Jewell Collapse: .

o Thﬂ county courts in this atate possess only limited
jurisdiction, end outside of the monagement of the county
fiseal affairs, possess no powers except those conforred by
statute, See Eisaourl Electric Power Co. va, Clty of
Hountaln Grove, 176 s.W,. (2d4) 612, 352 Ko. 262,

Ve find ths following statutes dealing with the powars
of the county court, Section 11114, R, Ss Mo. 1939, authorizes
the county court, at the term of county court at which the
several delinquent lists are requlred by law to be roturned
and certified, to sxamine samno and, 1f the court finds sane
are not taxable then the court should correct such error by
the best means 1n its power, and cause the list so corrected
to be certifled and filed 'in the offlce of the clerk of tha
county court. Seotion 11114, supra, roadss

YAt the term of the county court at which
the several delinquent lists are required
by law to be returned and ceritifiasd, the
sald court shall exsmine and compare the
1ist of lands and town lots on which the
tnxes romaln duc.and unpaid; and 1f any
such lands or town lots have been assessed
more than once, or if any of said lands or
town lots are not subject to taxation, or
if the logal subdivision bo incorrectly de-
scribed, in all such cases the sald court
shall correct such error by the best meoans
-in their power, and cause the list so cor-
racted to ve certified and filed in the
office of the clerk of the county court;
end shall also causo the amount of the




Hon. Bart M, Lockwood - 6

state, county and municlpal taxes to be
entered on record, and the amount of the
atate taxes to be certified to the atate
- audlitor, and smount of municipal taxes
to be certified in St., Louls e¢ity to the
mayor of the city of St. Louis, to the
credit of said collactor," ,

In additian to the foregoing statutory authority granted
the county court, we are inclined to belleve that under Sec~-
tion 11118, R, 8. Mo. 1939, the county court was authorized
to abate said taxas, However, that provislon was repoaled by
the 63rd General Assembly and enacted in lieun thereof H,C.S,.H,B.
No. 537, pages 1847 to 1852, inclusive, lLaws of Misscuri, 1945,
However, no provision similar to Secticn 11118, supra, was
enacted by the 63rd General Assembly, That body did, however,
onact a provision which we believe authorizes the county
court to abate sald taxes, BSection 24, pages 1789~1790, Laws
of Missourl, 1945, authorizes the county court to hear and
determine allegatims of erroneous assessments or mlistakes
or defocts in descriptions of lands at any term of the court
before said taxes are paid when any person shall by affidavit’
show good ceause for not having appearad before the board of
equalization, While Sectlich 24, suprs, does not spécifically
grant the county court powsr to rectify any assessment, 1%,
certainly follows that it would at least by 1mplication have
such power to correct any such erroneous assessment it might
find after said hearing. It would have been useless to auth-

" orize s hearing for the purpose of determining if an erron~
eous sssessment had been mede unless the court would have such
power to correct same. Sectlon 25 of the same act supports
this contentlon and clearly Indlcates that 1t was the loglse
lative intent for the county court to make any such correction
. by requiring the county clerk, upon order of the county court,
to lmmediately correct the tax book, and further, prescribe
what he shall do if such orders shall changs ths value of
property or the amount of taxes, Sald Sections 24 and 25

read as followss

"Section 24. The county court of each
county may hoar and determine allegations
of erronecous assossment, or miatakes or
defects in descriptions of lands, at any
term of sald court before the taxes shall
be pald, on application of any person or
persons who shall, by affidavit, show good
cause for not having attended the county
board of equalization or court of appeals
for the purpose of correcting such errors
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or defects or mistakes., Where any lot of
Jand or any portion thereof has heen er=-
roneously assessed twlce for the same
year, the county court shall have the
power and it 1is hereby made its duty, to
release the owner or claimant thereof upon
) the payment of the propsr taxes, Valua~

tions placed on property by the assessor

/ or the board of equalization shall not he

: deomed to be erroneous assessments under
this sectien»“

"Section 25, The clerk of the county court
shall immedilately corraect the tax book, B
and the copy thereof furnished for the use
of the collector, under any order which
may bo made by sald court in pursuance of
the forsgoing sectionjy and if, by such cor-
‘raction, any alteration is made in the ,
valua of the property or the amount of
the taxes, he shall certify the samo to

the state audltor, who shall, on the sot-
tloment, allow the cellector credit for
any sum or sums Lo which such correction
may entitle him."

Erronecus assessment has beoen defined as follows in In
re Blatt, 67 P. (2d) 293, l.c, 301, wherein the court sald:

"Speaking through Judge Lewis, the Circult
Court of Appeals of this, the Tenth Circuit,
sald In denying the rslief prayed fore

*The Colorado statute (sectlon 7447), on
which plaintlff relies, permits recovery
only when the taxos pald are thereafter
"found to be erroneous or illegal,"! Judge
Lewis quotes with approval from the Clay
County Case to the offect that an 'excessive
agssesement' ls not an Yorroneous assessment.f
Judge Lewis also quoted from the cass of -
Stanley ve Supervisors of Albany County,

121 U.5. 535, 7 5.0t 1234, 30 L.Ed, 1000,
‘a8 followss "It (the method of assesament
as to banks complained of) must -sometimes
lead also to overvaluation of the shares;
but, if so, no ground 1is thsreby furniahad
»for the recovery of the taxes collected
thereon. It 1s only wherc the assessment

is wholly vold, or voild with respect to
separablo portions of the property, the
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~amount collected on which is ascertaindble,
or where the assessment has been set aside
as invalid, that an action at law will lie
for the,taxes pald, or for a portlon therew
ofy, Overvaluatlion of property is not a
ground of action at law for the excess of -

. taxes pald beyond what should have been.
levied upon a Just valuation. The courts
cannot, in such cases, taks upon themselves
the functions of a ravising or ecuallzing
board,! Jwige Lewls concludes as Pollows:
oreover, an error as to valuation of
propoity for taxatidn does not go to the
questvion’ of,jurisdiﬂtion of the btaxing
officer, and even 1f excessive 1t does

- not render the tax illegal and vold, which
“is necessary in order Lo recover in sn
action at law, Snanleg Ve Suparvisors of
Al bany County, supra.?

‘See also Flournoy V8, First National Bank, 3 S.ﬁ (2&) 244,
ltco 2021‘ . ’

: In view of the foregoing declsions, we are convinced .

that the forogoing tax in question is the result of an erron-

- eous assassment for the reason that such prcperty owned. by
William Jewell Colloge is exempt from taxation and thorofore,
the mssessor was not authorized to assess such property, znd
in doing so, he excoeded his jurisdiction and said assessméent

- 43 voild, Under any clrcumstances, seaid taxes could not be

- collected, nelther could such property be sold for taxsz, The
school could enjoin' the collector from selling said property
if an attempt should be made to sell same for dellnauent taxes.,

CONCLU%IOH

It 1s the opinion of this department that the prOperty
in question 1s exempt from texaticn and therefore, the taxes
heretofore assessed ageinst sald property are erronsous
asgesgments and the county court may so find and abate said
taxes under Section 11114, R. S, ko, 1939, and Sectiun 24,
pages 1789-1790, Laws of Missouri, 1945,

Respectfully submitted,

APRROVED AUDREY" R HAMIETT, Jr.
- Assistant Atzorney General

T TAYEOn

Attorney General
ARH s VLM -




