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Meayr Hir:

This 1Is in reply to gnur letter of July 31, 1947,
requesting an offilcinl oplinion from this debartnent, whleh
roada as foilows

in accordance with our convergation

" of yesterduy, I nm writing you this
lotter, requesting an opinion as o =
whether or not the imgistrute of this
county 1s the person qualLLiea to
serve as ¥Police Judge durin: the sick-
ness of that elected officer,

"I would appregclate 1t very wuch irl,

An your opinion, it is possible Tor the
lMayor to anpoint anyone other than the
iinglstrate to serve in this capaclty,

I am.mak4ng this regquest since the
liagistrate of this county wmay be too
‘busy To handle this additional work
over any extsnded perlod of time,"

At the outset, we will eall your attention to two

opinlons on this subjeet previously rendered by thls depart-
ment, '

;n an oplnlon to Fonorable lobert li, Puerkle, Mrosccu-
ting Ltterney ol (ape Giravdeau (County, dated Necember 19,
1946, the question was prosented as to whether or not one
'person could hold the olfices of magistrate and police judye




Honorable lloward B. Lang, Jr.  =2-

at the same time, It was held that such an arrangement was
1n violation of 3ection 3 of the Magistrate Law, found on
page 768, Laws of 1945, which prohibits maglstrates from
reeelving additional compensation, This rulinr contemplated
permauent oi'fices with compensation, and was oased solely on
the compensation factor.

. In an opinion rendered to Ionorable mdwin Vi. tills,
‘Prosecuting Lttorney of 5it, (lalr County, dated December 6,
1946, it was held that a magistrate could not hold the posi-
tion of mayor of the city even thoush he received no come-
pengation as mayor, (his ruling also contemplated permanent
offices, but was based on the fact that these two offices
were inherently incompatible and within the rule that one
person cannot hold two incompatible offlces at the same tiue,

The questions presented ln your requeat concern the -
sltuation vhere a police judge is sick or otherwise tempo-
rarily absent [{rom his ol'flee, Your attention 1s directed
to Section 6905, 1iDe feeley Which reads In part as follows:

" w s IT the police judge be absent,
sick or disqualified from acting, the
mayor shell desisnate a justice of the
peace ol the sald clby to act as police
Judge until such absence or disqualifi-
cation shall cease: Provided, however,
that should a vacancy happen in the
office of police judge at a greater time
than six months before a general munici-
pal electlion, then a special election
shall we held to (£ill such vacancy; and
in case of vacancy in sald offlce of
police Judge within less than six months -
of a general municlpal election, the same
shall be filled by some justice of the
peace or other competent, eliglble person
of the city, to be appointed by the mayor,"

Senate BA1l o, 281 of the 83rd fteneral Assembly, found
at page 1079 of the Laws of 1945, provides that:

"ihenever, in any statute, the word
tjustice!' (referring to justice of the
peace) or thie words !'Justice of the
peace!' appoar, sald word or words shall
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hereafter be deemed to include and refer
Lo 'maglstrate,! unless thore be something
in the subject or context repufnant to
such construction,"

In view of the above provigions, the mayor of a city of
the third class may designate a magistrate to aet as police

. Judge in the temporary absence, sickness or disqualification

of the regular police judre, Jowever, under the provisions
of 3ection 3 of the laplstrate Law, supras, & magistratbk so
designated camnol receive compensation for such additional
services, Thls conclusion does not confliect with thosse

reached in the opinions previously discussed because there

1s no incompabtibility bebween the two offleces since appeals
. P pp

from the police court go directly to the circult court and
the magistrate will not receive compensatlion for his ssrvice
as acting police judge,.

How with regard to your further questlon as to whether
or not the mayor is authorized to appoint anyone other than
a naglstrate to serve as acting police judge, we again call
your attention vo ection GYOL, supra, -If the police judpe
be absent, sick or diaqualified from acting, the mayor shall
designate a jusb;ce of the peace (magistrate) to act. The
only alternative ls 1n the case of a vacancy in the ofif'ice
of the police judge within slx months of a general munlcipal
election, and then the vacancy may be fllled elthor by the
nagistrate or some other ellgible, competent person of the
city, to be appolnted by the mayor., Therefore, it 1s clear
that only a magistrate may £1l1 a temporary vacancy in said

-office, and this provision has been strictly construed in

the case of (City of Cape Clirardeau v. Soehelng, 12 s.W, (28d)
76L, where the court sald at page 76;

"The first yucstlon presented is whether
or not John I, Sample, who was acting

ags police judge at the time, had any
Jurisdibticn or authorlity to aect in the
premises in any aamer. Hecblon BE4E6,
Re3y of Lo, 1919, provides, among other
things, that if the police judwme be
aosent, sick, or disquallfliod from act-
inW, the mayor 3lall designate a justice
of the peace of the sald cAty‘to act as
police judfe until such absence or dls=
qualification shall cease, If the offlice
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of the pollce judge is vacated, then any
suitable person may bHe appointed to £111
thls off'ice, In thic case thore was no
vacancy in the olfice of police judpe,
“he evlidence clearly discloses that there
was an absence from office of the police
judge. 1In such case the appolnting power
has the authority, under tho statute, to
-designate a justice of the peace, only,
to act, 1In this case the record clearly
dlscleoses that no such action was taken
and that tir. sample, who wag not a justice
. of the peace, was appolnted to perform the
oi’'fice of the palice judge. ‘'fhis statutbe
(sectlon 8246, R.3. of o, 1919) applies
to cities of the class in question,”

f/e realize that this conclusion will result in a hardship
on the magistrates in countles having only one magistrate, not
only because of the tlme required in exercisinz the functions
of" the police court but that an added compensation ls prohibe
ited by statute, lHowever, in view of the fact that this situa-
tion has arisen in other counties, and will undoubtedly agaln
arise In the futuwre, we submit that it is oné for lev;slaulve
conslderation and action,

Conclusion,

Therefore, it is the opinion of this departmont that a
magistrate of the county 1s the only person qualified to act
in the temporary absence or sickness of the Judze oi the
police court In citics of the third class, laglstrates act-
ing in this capacity'aro not entitled to recolve additional
compensation, ,

Hespectfully submitted,

B o . DAVID DONWULLY
APPHOVED: Assistant Attorney eneral

J. B. TAYLOR
Attorney General
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