
f:'NCORPORATION BY PRO 
F10RIVIA DECREE: 

-

An organization by an assrci~tion of persons under· 
a mutual benefit proposal,r where its Articles of' 
Association and By~Laws show the proposed corpora­
tion would be making a profit -for some of the 
members at the expense of other members, in insur" 
ance. Such association may not be incorporated· 
under Section 5437 1 Article 10, Chapter 33, R.S.Moo 
1939, under a pro form:a decreeo ' ., . ~ ,· ,_. ____ _ 

;_ ( ' 

July 9 1 1947 

Honorable Owen G. Jackson 
Superintendent o~ Insurance 
Je~£erson City, M1saou~1 7/ 

./IS' Attention: Hon. A'~ R. Tr<.>xell, Counsel 

Dear M.r~ Jacksons I 
This will acknowledge your request £or an opinion from thia 
d~partment :respecting the right of an association calling 
itsel.f, under a proposed pro .forma decree, Unit Casualty 
Service, Inc., tq be incorporated aa a non~protit corpora-
tion. · . 

-Your letter requesting tne opinion of this department on 
the subJect, 1s aa follows: 

. 
"The Articles of Association and By-Laws of the 
Unit Casualty s~rv1ce, Incorporated are enclosed 
for your inspection. 

ttt'he Art1cl.ea Qf Association are now pending in 
the -Circuit Court ot St. Louia, and were fo~warded 
to me by Mr. Harry Ge:rahenson, Am1cua Curiae. It 

·appeara that the intention is to have the company 
'incorporated as a non-protit comp&nJ, but the provi­
•tonJ set out do not appear to come within the 
confines ot the subJect comp~es. 

ttAn opinion from your office will be' appreciated 
aa to whether this application for charter complies 
with the laws pertaining thereto." 

./ 

Subsequent to receiving your letter~c in company with your 
. Mr. Ralph q. Laahly, this department had a con.t'eremce with 
tha counsel tor said proposed company and two of its proposeq 
of!'! oers • 

Complete copies of the Articles or Association, and the By-Lawa 
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of said proposed corporation were submitted to the writer of 
th1• opinion for inspection at the time of said conference. 

We have inspected and considered said Articles of lncorpora• 
tion and ~-4aws with the most careful attention we have been 
able to gi v• to them. . · 

The proposed inQorporation·of this-body of persons under a 
pro forma d•cree by the 01roui t Cou.rt manifestly is a pro• 
ceeding under Section 543'7, Article 101 Ohapter 33, R. s. Mo .• 
1939. . ., 

The title to Article 10, permitting and authorizing persona 
in any number not less than three to_associate themselves 
together and obtain from the Circuit Court having jurisdic­
tion~ a pro forma decree or incorporatiqn, 1s as follows: 

"Bene•olent, Religious, Sc1ent1fio, Fraternal­
Beneficial, Educational and Miscellaneoua As-
sociations." · 

It has been impossible for the writer to reconcile or harmon­
ize the proceeoings here proposed as coming under~or reaponaive 
to, the provisions ot Article 10, Chapter 331 .R. ~;:;.Mo. 1939, 
providing for the incorporation by pro forma decree or "benevo­
lent, religio~•, scientific, fraternal~benef1c1al, educational 
and miscellaneous associations.," -

The whole ot Article 10, Chapter 53,- R. ~. Mo. 1039 respecting 
the organization of corporations by pro forma decree must• we 
believe, be read and all. of its sections and provisions must 
be considered together in determining its effect. _Section 
5444, under the subject of nwhat associations not to incorporate 
under this article-- ·;~- ?~ *" states: ~ · 

"No association, sooiety·or .company formed 
for manufacturing, agricultural or buainess 
purposea of any ldnds, or !'or pecuniary profit 
in-any form, nor any corporation having a · 
capital stock divided into .shares, shall be 
incorporated under this article: * '*· ~..:- * * ii-n 

Section 2 of Article 1 of the Articles of Association submitted 
to us for inspection and construction, is as folloTJs: 

"Section 2. Objects and Purpoaea 

ttThis .Association is formed for the pur­
pose of providing to its members the sick 
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benefits, !llsability benei'its, jury service 
benefits, de~th bcnei'its, and such other 
benefita·as.may be set out and provided 
for 1n the By•Laws ot the ~ssociation." 

I 
Section l ot .Art~cle 9 o.f the proposed Articles of Associa-
tion respecting the·amendment of the Articles of Association, 
is as follows: · 

"Section·l, Amendment 

"This Constitution shall be subject to 
amendment but such amendment shall be 
adopted only upon strict compliance with' 
~e By ... Laws of .the Association, tt . 

It would exentuate, therefor•, under Bllid Attf.ole 9, itself, 
that the Ar~1cles ot Association oi' th,.organtzation would be 
contro].le.d,..b:t th. ¢ ,BJ ... Law. ,_ w. hereby. the Articl•s ·.of Asso.ciation 
might be ame~ed ., , ·that the purpoae~. and object of the organi-

.. zation. _m~t·he changed· a1; will by. the management of the organiza­
tion rather than ·by the statutea goV'el'ning such associations, 

We think 1t p~;p•r.here t-o quote tb.el;t.pa:rt ot Seot:ton 6003 1 
Article 10'11 Chapter 37, R. s. No• 1939, \\bich is as .follows: 

"No company shall tra~act in .this stette 
• any 1nsurance business .Wlless .it shall 
first procure froni the superintendent ot 
the insurance department o.f this state a 
certificate atating that the requirements 
of the insuran-ce laws o.f this state have 
been oomplied with authorizing it to do 
business; .. "t- * * "' 

By-Law 3 of the propoaed By-Laws o.f the organization sub­
divided 1n.sub-sect1ona a, b, c, and d, is-as follows: 

\ __ --- - ----- - - ---

"BY~LA.W THHEE -

11 a • ANY M.B:MBER 0H MEHBERS WHO BBGOME 
Db:LIN(y,UEN'T IN HIS OH H-GR DUES SHALL .. , . ·' . . . . ,. 
TID.\;fUt:aY ~E To Bl!; IDTTITLhar TO ANY · 
BtiNE~t~.·s · o:F Illl!;MBEHSHIP: .A· Mh;MDER l:s DE·• 
LlN(WhNT WJIO Ji1AIL8 TO PAY ;HIS OR: UER . 
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.DUES BEFORE 'l'HE END OF' TH£ SECOND CON'l'RACT 
MONTH PURING WHICH TIME AND FUR WHICH 
PERIOD SUCH DUES HAVE NOT llliEN PAID. 

"b • NON PAYMENT WITHIN Tl(B ABOVE $r!ATEJ) 
GRACE ProtiOD SHALL BE DEEMED A VIOlA TIO:f-J 
AND SHALL AUTOMATICALLY ~~MINATE THE 
M.l!:MBiiliSHIP WITHOUT NOTICE OR DEMAND, 

"c, F10R VIOLATIONS OTHl!:R THAN NON PAYMENT, 
SUCH AS REFUSAL '1'0 TH.ANSFER TO AN ESTABLISHbD 
UNIT, AS AN EMPLOY~ OF A FIRM OR MBMIDa\ OF 
AN ORGANIZATION, YfllliRE SUCH UNIT IS IN OPERATION • 
UNIT CASUALTY SERVICE, INC • HES.t.,;RVES THE RIGH'l' 
TO CANCEL THE; ~lli'Wl!:HSltiP AT THE END OF ANY 
MONTHLY PEHIOD FOR WIIICH PAYMElli'T HAS IlliEN 
ACCEPTED' BY MAILING OF ND~ICE OF SUCH CAN -
CELLATiol TO TH~ Ml!:MBBfi<t AT HIS OH HER LAST 
ADDRESS SHOWN ON THE .HECOlU)S OF Tllli UNIT 
CASUALTY s,::;RVICE, INC, 

"d• · IN CJ\SES OF NOll PAYMJ!.iNT OF DUES AS 
STA'l'l!;D IN THIS BY~LAW, WHERE MJiMBERSliiP HAS 
BEEN TERMINAT~D LAPSED OR VIOLATED IN ANY 
MANNER AS HEREil PROVIDED ~ UN~T CASUALTY 
SERVICE,, INC~,· MAY REINSTATE SUCH FORMER 
illi:lABERSIIIP -AT ITS SOLE DESCRETIOlf AND:;TIPON 
SUCH CONDITIONS AND TERMS AS MAY BE D~~EttMINED 
BY UNIT CASUALTY SLRVlCE, INC." 

This said By"•Law 3 undoubtedly provides in all. of said aub­
sectiona and in each of· them, for the profi tine; and -advantage 
of certain members of the association at the expense and loas 
ot other.a against whom such .f'or1'eiture.a would be imposed. This, 
it is bel1e:ved, ahowa that this association, 11' permitted to 
operate under e,tpro forma decree. ·would be operating solely 
upon an insurance baaia, ··and that it would be, and ia,. prohib­
ited unper that part of said Section 60031 Article 10, Chapter 
37, H. ~. Mo. 19391 hereinabove quoted, because it would be 
operating without having procured from the Superintendent of 
the Insurance Department or this state the certiricate required 
by said Section.~ . 

\ 

Moreover, we think this proposed organization <Jornes within the 
prohibition of the holding in the case o1' State va. Black, 
145 s. w. (2d) 406, 1. c. 409~ where the opinion states the 

1followlng: 



~- ~ --~-- -------
-.,.c~-~.--~---~--) ', 

I 

Ron, Owen G. Jackson 

"Moreover, the evidence in this ease shows 
that this association, against which these 
proceedings were brought, is operating solely 
upon an insurance basis, and is not by 
any means one 'where all pecuniary profit 
'ia excluded•' .Some members can profit at 
the expense of others froq the forfeitures 
(hereinafter shown to be provided)inclu~d 
in ita poli9ies. It oertainly offend& the 
purposes of the benevolent corporation lawa 
in all the respects pointed out by the Aanaaa 
City Court or Appeals in the caae or In re 
Henry County Mutual Burial Association, 
supra. * * *" 

Said opinion 1n quoting Section 2 of the By•Lawsof the r 

organization there. being considered, in the righthand eolunm. 
on page 409 or $aid decision, and for the purpose of -pointing 
out that part of the By-Laws which provided for 1'orf'e1turea, 
nnd by which forfeitures some members of the association would 
profit at .th., .expense and loss of' some of the other members, 
aaida ' 

"'2• Any person to be eligible tor member­
ship and certificate of bene.fit or the 
Association .shall be at the time of making 
application for membership be in good 
health and free from any chronic disease and 
within the age limits hereinafter specified; 
and an:v misrelresentationa as' to as• or 
health condlt on torfelts all rights to banef1ts 
Nom the Association. ' 

We have paid particular attention to By-LaY(~:l5 of said pro• 
posed association respecting the employment by the board of 
director• of a managing director tor the. association. Said 
By•Law 15, in part, 1a aa followa: 

"~UCH ~NAGING DIRECTOR SiiALL Bll: PAID, A8 .. 
MONTHLY CQMP14NSATIOW, A SUM '~lotUAL •ro F'OURt­
TBEB PBR CENT (14%) OF THE ~fOUNT OF DUES 
COLL.t;;OTED F'ROM THB Mli:MBbffS IN 'mAT MONTH, 
BUT SUCH COMP.ll:NSATION SHALL NOT ~XCEED 'flm 
SUM OF FIVE HUNDRED OOLL/l.RS (:jji5QO.OO) FOR 
ANY ONE MONTH." ~ · , 

By-Law is of the proposed organization is in like vein, and 
with like object, respecting the compensation of an assistant 
managing director, and said By-Law 16 i•·· in part. as follows: 
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"SUCH ASSIS 1l'ANT MANAGING DIR.b;CTOR SHALL 
BE .PAID, AS MONTHLY COMPEN8A'l'ION, A SUM 
.t;QUAL TO EIGHT PERCENT (S]t) .OF THE AMO~T 
OF DUES OOLLEOT.tlD ll,HOM THE ftffiMBE:£ IN THAT 
MONTH, BUT SUCH.COMPENSATION SHALL NOT 
EXC&D TI-lli SUM OF FIVE HUNDllliD UOLLAHS 
{w500,00) .FOR ANY ON~ MONTH," 

!t will be observed that these proposed salaries shall be 
computed upon a percentage basis in each said By-Laws 15 
and 16,. upon the "amount of duea collected from the members 
in that month." That means upon ~he··;gu.o.ss· dues--paid by the 
membership of the association. This would be taking no 
account ot losses. benefits and other liabilities of the 
organization. This would be, to say the least, a very 
unusual 'procedure. That plan itselr shows that it muat 
inevitably result in a profit to .these person$ in the manage­
ment of the proposed organization at the expense· and loss ot 
the membership generally. 

We believe this proposed organization comes definitely within 
the provisions of,the insurance laws o£ this State, and is 
subject to supervision and control by them. 

CONCLUSION 

It ia, therefol'e.·the opinion ·or this dQpartment, from the 
facts stated in the Articles o£ Association, and the By-Laws, 
and the authorities and statutes hereinabove quoted. that 
this 1a a plan for doing-an insurance business for the benefit 
and profit of the persona conducting and managing the organiza­
tion and £or the benefit of some of the membership at the 
expense of others o£ the membership of the organization, and 
is not entitled to a pro forma decree in the premises. 

APPROVED:~ 

3, E, TAYLOR 
Attorney General 

GWC:ir 

Respectfully submitted 

GEORGE W. CROWLEY 
Assistant Attorney General 
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