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fﬁCORPORATION BY PRO An organization by an asscclation of persons under

FORMA DECREE: * a mutual benefit propeosal, where its Articles of

Assocliation and By~Laws show the proposed corpora=-
tion would be making a profit for some of the
members at the expense of other members, in insur--
ances Such assoclation may not be incorporated-:
under Section 5437, Article 10, Chapter 33, R.S.Mo,
1939, under a pro forma decree. /

[Y

July 9,,1;4‘.7 ' FIL E\D

Honorable Owen G. Jackson . ’C::3
Supsrintendent of Insurance v -
Jefferson City, Missouri s ’
Attention: Hon, A, R, Troxell, Counsel / /‘S

Dear Mr, Jacksoni - ‘

~

Thias will acknowledge your request for an opinion from this -
department respecting the right of an assoclation calling
1tself, under a proposed pro forma decrse, Unit Casualty

Service, Ine,, to be incorporated as a non=profit corpora-
tion, ' *

Your letter requesting the opinion of this dé%artmant on
the subject, 1s as follows: :

"The Articles of Association and By;Laws of the
Unit Casualty Scrvice, Incorporated are enclosed
for your inspection,

"The Articles of Association are now pending in

the Circult Court of St. Louis, and were forwarded
to me by Mr, Harry Gershenson, Amicus Curise, It
‘appears that the intention 1s to have the comp
“incorporated as a non-profit company, but the provi-
8ions set out do not appear to come within the
confines of the subject companles,

#4n opinion ppop your office will be appreciated
as to whether this application for chartep complies
with the laws pertaining thereto." '

Subsequent to receiving your letter, in company with your

« Ralph G, Lashly, this department had a conference with
the counsel for said proposed company and two of 1ts proposed
offiocers, : '

Complete copies of the articles of Aaaociation, and the By-Laws
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N ' /
of said proposed corporation were“submitted to the writer of
this opinion for inspection at the time of sald conferences

We have inspected and considered said Articles of Incorporas
tion and By-baws with the most careful attention we have buen
ablo to give to them, .

The propoaed incorporation of this. body of persons under a
pro forma decree by the Clircuit Court menifestly is a pro-
ceeding under Section 5437, Artiocle 10, Chapter 55, R, 8, Mo,
1939,

The title to Article 10 permitting end authorizing persons
in eny number not lesas than three to associate themselves
together and obtain from the Circuit Court having jurisdic-
tion, a pro forma decree of incorporation, 1s as follows:

"Benevolent, Religiocus, Scientific, Fraternal-

Benafieial, Edueational and Miscellaneous As-

soclations,."
1t has been impossible for the writer to reconecile or harmon-
ize the proceedinga here proposed as coming under,or responsive
to, the provisions of Article 10, Chapter 33, R, 5 Mo, 1939,
providing for the incorporation by pro forma deoree of "benevo~
lent, religious, scientifie, fraternalpboneficial, educational
and miscellaneous associationa "

The whole of Artlcle 10, Chapter 33, R, B, Mo, 1039 reapecting
the organizatlion of corporations by pro forme decree must, we
believe, be read and all of 1lts sections and provisions must

be considered together in determining its effect. Section

5444, under the subject of "what assoclations not to incorporate
under this article~=- i i " astatess -
"No assoclation, sosiety or company formed
for manufacturing, agricultural or business
purposes of any kinds, or for pecuniary profit
in. any form, nor any cornoration having a
capltal stoek divided into shares, shall be
incorporated under thias article; # % &« # & *"

Section 2 of Article 1 of the Articles of Assoclation submitted
to us for inspection and construction, is as feollows:

"Section 2, Objects and Purposes

"This Assoclation 1s formed for the pur-
pose of providing to 1ts members the sick
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benefits, disabllity benefits, Jury service
benefits, death benefits, and such other
beneflts -aa may be set out and providad
for in the Berawa of the Assoclation.

i
Sectlon 1 or Artxcle 9 of the proposed Articles of Assocla-
tion respecting the amendment of the Articles of Aasociation,
1a as follows. , , ,

. "Section 1, Amendment

- "This Conatitution ‘shall be sub ject to
amendment but such amendment shall be
adopted only upon atrict compliance with
“the Bpraws of the Assoclation,"

It wouléd ewentuato therefore, under sald Agtialo 9, itself,
that the Artlicles of Assoclation of the organization would be
~controlled™by the By-Lawg whereby the Apticles of Assoclation
micht be .amerMed so that the purposes and object of the organi=-
.zation maybe bhanged at will by the management of the organiza-
- tion rather than by the atatutea governing such aasociationa,

We think 1t roper here to quote that part of. Soctinn 6003,
Article 1Q, Ghaptar 37, Re 8, Mo. 1939, which is as follows:

N company shall transact in this statg

.any insurance business unless 1t shall
first procure from the superintendent of
the insurance department of this state a
certificate stating that the requirements
of the insurance laws of thls state have -
been complled with authorizing it to do
business; % % # " .

By-Law 3 of the,propoaed Bwaaws of the organization sub--
divided in sub-sections a, b, ¢, and 4, 1s as follows:

"BYaLAW THREE -

g, ANY MEMBER OK WEMBERS WHO BLECUME
DELINGUENT IN HIS OR HuR DUES, SHALL
THERLBY GEASE TO BE ENTITLED To ANY =
BuNE®ITS OF MUMBERSHIP: A MEMBER IS Liw
LINGUENT WHO FAILS TO PAY HIS R HER

-5-
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.DUES BEFOREK THE END OF THE SEGCOND CONTRACT
MONTH DURING WHICH TIME AND FOR WHICH
PLRIOD SUCH DUES HAVE NOT BEEN PAID,.

"b, NON PAYMENT WITHIN THE ABOVE STATED
GRACE PRRIOD SHALL BE DEEMED A VIOIATION
AND SHALL AUTOMATICALLY TLRMINATE THE
MEMBERSHIP WITHOUT NOTICE OR DEMAND,

"e, FOR VIOLATIONS OTHER THAN NON PAYMENT,

SUCH A8 REFUSAL T0 TRANSFER TO AN ESPABLISHLD
UNIT, AS AN EMPLOYLE OF A FIRM OR MEMEER OF |
AN ORGANIZATION, WHERE SUCH UNIT IS IN OPERATIUN -
UNIT CASUALTY SI'RVICE, INC, RiSyRVES THE RIGHT
TO CANCEL THI, MuMBERSHIP AT THE END OF ANY
MONTHLY PELIOD FOR WHICH PAYMENT HAS BuEN
ACCEPTED, BY MAILING OF NUTICE OF SUCH CAN -
CELLATION TO THi MEMBiR, AT HIS OR HUR LAST
ADDRESS SHOWN ON THE RECORDS OF THi UNIT
CASUALTY- SiRVICE, INC,

nd,. IN CASES OF NON PAYMENT OF DUES AS
STATED IN THIS BY~LAW, WHERE MUMBLRSHIP HAS
BEKN TERMINATED, LAPSED OR VIOLATED IN ANY
MANNER AS HEREIN PROVIDED = UNIT CASUALTY
SURVICE, - INC., MAY REINSTATE SUCH FORMER
MEMBERSTIIP AT ITS SOLE DESCRETION AND UPON
SUCH CONDITIONS AND TERMS AS MAY i DETERMINED
BY UNIT CASUALTY SiRVICE, INC."

This sald By~Law 3 undoubtedly provides in all of said sub=-
sections, and 1n each of them, for the profiting and adventage
of eertain.membera of the assocliation at the expense and loss
of others againset whom such forfeitures would be imposed, Thia,
it is belleved, ashows that this assoclation, 1f permitted to
operate under a pro forma decree, would be operating solely
upon an insurance basis, ‘and that it would be, and 1is, grohib-
lted under that part of’ sald Section 6003, Articla 10, Chagpter
37, Re ®. Mo. 1939, hereinabove quoted, because it would be
operating without having procured from the Superintendent of
the Insurance Department of this State the certificate required
by said Section.-

Moreover, we think this proposed organlization comes within the
prohibition of the holding in the case of State vs, Black,

146 S, w. (24) 406, l. c. 409, where the opinion states the
following~ .

4w
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"Moreover, the evidence in this case shows
that this asnociation, agalnat which these
proceedings were brought, is operating solely
upon an insurance basis, and 1s not by

. any means one 'where all pecuniary proflt

‘is excluded,! Some members can profit at

the expense of others from the forfelturea
(hereinafter shown to be provided)inecluded
in its policies, It certalnly offends the
purposes of the benevolent corporation laws
in all the respects pointed out by the Lansas
City Court of Appeals in the case of In re

- Henry County Mutual Burlal Associlation,
supra, t # #"

5aid opinion in quoting Sectlon 2 of the By~Laws of the -
organization there belng considered, in the righthand column
on page 409 of said deciaion, end for the purpose of pointing
out that part of the By-Laws which provided for forfeltures,
end by which forfeitures some members of the assoclation would
profit at th9 -expense and loss of some of the other members,
salds - )

"12, Any person to be eligible for member=-
ship and certificate of benefit of the
Assoclation shall be at the time of making
application for membership be in good
health and free from any chronliec disease and
within the age limits herelnafter specified,

any misrepresentatlons as to age or -
haal condition forfelts all ripghts to benefits

om the Assoclatlon,

We have pald particular attention te By-law:15 of said proe-
posed assoclation respecting the employment by the board of
directors of a managing director for the association, Sald
By-Law 15, in part, 1s as follows:

"SUCH MANAGING DIRECTOR SHALL Bl PAID AS
MONTHLY COMPLNSATION, A SUM EWUAL TO bUURb
TLEN PLR CENT (14%) OF THE AMOUNT OF DUES
COLLECTED FROM THE MEMBERS IN THAT MONTH,
BUT SUCH COMPENSATION SHALL ROT EXCEED THE
3UM OF FIVE HUNDRED DOLLARS (4 %$500,00) FOR
ANY ONE MONTH," ‘

By-Law 16 of the proposed organization is in like vein, and
with like object, reapecting the compensation of an assistant
managing director, and sald By-Law 16 is, In part, as follows:
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"SUCH ASSISTANT MANAGING DIRECTOR SHALL

BE PAID, AS MONTHLY COMPENSATION, A SUM

EQGUAL TD EIGHT PERCENT (8%) OF THh AMOUNT

OF DUES COLLLECTED FROM THE MEMBE S IN THAT

MONTH, BUT SUCH COMPENSATION SHALL NOT o
EXCLLD THE SUM OF FIVE HUNDRED DOLLARS
(¥500,00) FOR ANY ONk MHONTH,"

it will be observed that these proposed salaries shall be
computed upon & percentage basis in each sald By-Laws 15

and 16, upon the "amount of dues collected from the members
in that month," That means upon the gross dues paid by the
membership of the assoclation, This would be taking no
account of losses, beneflts and other liabillties of the
organization. This would be, to say the least, a very
unusual procedure, That plan itself shows that it must
inevitably result in a profit to these persons in the manage-
ment of the proposed organization at the _expense’ and loss of
the memberahip generally.

We believe this proposed organization comes definitely within
the provisions of the lnsurance laws of this State, and 1is
subject to supervislon and control by them,

CUNOLUSION

It ia, therefore, the opinion ‘of this department from the
facts atated in the Articles of Assoclatlion, and the By-Laws,
and the authorities and statutes hereinabove quoted, that

this is a plan for doing an insurance business for the benefit
and profit of the persons conducting and managing the organiza-

" tion and for the benefit of some of the membership at the

expense of others of the membershlp of the organization, and
is not entitled to & pro forma decree in the premises,

Respectfully submitted

- GEORGE W. CROWLEY
Assistant Astorney General
APPROVED: - S

-

T, TAYLOR

Attorney General

GWC:ir .




