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B IhSURANGE COMPANIE»n- LEMIUM TAXES~~ : Under Sensa. s B1114#§3 inrurance
DEDT;CTIONS. companies may take deductions for
the whole preceding year in com=
puting the amount of privilege or
license tax they are required by
P Secs, 6098a and 6098b to pay for
/S z_) the privilege of doing business in
ét?Lf i this Btate during the en=
March 20, 1947 suing year, Returns prepared
B by the Insurancei Department for
; the use of companies in such
’ computation should provide for
#) deductions to be taken for the
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; whole of the preceding year to
Honorable Owen G. Jackson 2"5 the year in which such privilege

Superintendent
Division of Insurance tax must be paid,

Jefferson City, Missourl
Attention: Honorable Ralph C. Lashly
Dear Superintendent Jacksont

This wlll acknowledge yotir letter of recent -
date, requesting an opinlon from thls Department re-
specting the deductions to be taken by insurance com=
panies in computing prcmiumu of 1946 on payment of
their premium taxes in 1947, as Senate Bill /98 ap-
plies to the subject, Your letter requesting our
opinion is as follows: ;

"pParagraph (b) of the paragraph titled
tDeduct:! of the Tax Return Schedule,
copy of which 1s attached hereto, reads
as Tollows: .

"1(b} All Dividends Allowed Policy=
holders durlng last alx months of '
1946 except those Applisd to Purchase
Paid=-Up, Additional or Annuities.!'

"Does Senate Bill No, 98 restriet de=-
duction which may be taken by the 1ine-
surance company to the last six months
of 1946, or are they entitled to deduc-
tiona for the entire year?"

Your request for this opinion seems to be based
upon the question of the interpretation of the meaning
and effect of the tax return schsdule under the paragraph
be inn with the word "Deduet", comprised of sub-paragraphs
? b), and ending with the blank for net premiums In
dollara, as to whether the deductions that may be taken by
the insurance companies should include the whole of the year
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1946 or are confined to the last s&lx months of 1946,
rather than an outright opinion respecting the mean~
- ing and effect of Senate Bill #98, itself, The in
“terpretation and construction to be given to the tax

- return schedule mentioned, however, will necessarily

“include the construction of sald Senate B1ll #98 ams .

to 1te meaning snd effect, so that we belileve 1t proper
‘and helpful té here queta Senate Bill #908, which 1: as
follawsz ‘

"Section 1, Every insurance company or
assoclation organized in, or admitted
to thia state, which 1s now, or which
may be hereafter required to pay a tax
upon its premium receipts under any law
. of thls state, may deduct, in computing
the direct premiuma received by it in
tlits state, in addltlion to all ether
eredits allowed by law, amounts return-

- ad to or declared and held for the bene~
f1t of the policyholders in this state
upon which an agreed per-centum of in-
terest 1s pald quarterly, semleannually
or annually, and any amgunts returned
to the holders of pollcles on risks
located in this state, as unabsorbed pre~
miums or dividends, whether paid in cash,

“or grplied in redu¢tlon of gramiums DAY=
able by such policyholders, T

- The puragraph of the tax return schedule under
‘which the deductlions may be taken by the insurance com=
panies in making up thelr tax returns for the payment

of premlum taxes, under the title of "Deduct" on the face
of the tax return sohedulo 1is a5 follows:

"Doduotz

"(a) Dividends Allowed Policyholders but
Retained by the Company in Payment of Pre=
miums during first slx months of 1946 ....%_

"(b) A1l Dividends Allowed Polieyholders
during last six months of 1948 except those
Applied teo Purchase Palde~Up Additional or
Ammuities 'QQOQQOOQQQQ'!-U:uo!olqoo.t.l!t.$

e ———

"Tctal Divident Deductlons 0;:0!.00.1:00-0000l0$

nm———————
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. SBenate Billl #74 was passed April 28, 1945, This
“Act waa an amendment of Article XIX, Chapter 37, R.S. Mo,
1939, on the subject of "Taxatlon of Insurance Companies”,
by 8dding three sectlons immediately after Section 6098,
to be known as Sectlons 6098a, 6098b and ,6098c, There

was no repealing clause in Senate Bill #74 repealing any
of the sections of Artiscle XII, Chapter 37, R.S. Mo, 1939,
Later, however, House Bill /871 repesled Section 6098a of
Senate Bill #74, end a new section, numberad 6098s, was
enacted in lieu thereof, which became effective July 1,
1948, ‘Also, later, Senate Bill #371 repealed Section
6098b of Senate Blll #74, and a new section numbered 6098b
was enacted in lieu thereof, which also became effective
July 1, 1946, Senate Bill #74 and Senate B1lll #371 are
printed and may be found 1n the Index of the Senate Bills
Truly Agreed to end Finally Passed of the 63rd General
Assembly, January 3, 1945, to July 8, 1946, House Bill
#871 1s printed and may be found in the Index of the
House Bllls Truly Agreed to snd Finally Passed, 63rd Gen~
ersl Assembly, January 3, 1945 to July 8, 1946, These
new enactments, Sections 6098a and 6098b as they now exist
are the law of thils State on the subjeet, and are as fol-
low, toe-wits ‘

House Bill #871:

"Section 6098a, ILvery insurance company

or assoclatlion organized under the laws

of the State of Missourl and doing busi~
ness under the provislons of Articles 3, .

7 and 17, of Chapter 37, Revised Statutes
of Missourl, 1939, and every mutual fire
insurance company organized under the prow
visions of Artilcle 8, Chapter 37, Hevised
Statutes of Missourl, 1939, shall, as here=
- inafter provided, annually pay, beginning
with the year 1945, a tax upon the direct
premiumas recelved by 1t from policyholders
in this state, whether in cash or in notes,
or .on account of business done in this atsate,
for insurance of life, property or interest
in this state, at the rate of two per cent
(8%4) per annum, which amount of taxes shall
be assessed and collected as hereinafter pro-
vided, and shall be in lieu of all taxes upon
intangible personal property owned by such
insurance compenles or associations: PRO=
VIDED, that fire and casualty insurance com~
panles or asssoclations shall be credited with
cancelled or returned premiums actually paid
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during the year in this state, and that
life insurence companies shall be credit-
‘ed with dividends actually declared to
pollcyholders in thla state but held by
the company and applied to the reduction
of premiums payable by the policyholder,"

Senate Bill #371s %

"Sectlon 6098b, Every such company shall,
‘thirty days after the effectlive date of
thls Act, Lor the year 1945, and on or be-
fore the [irst day of NMarch in each year
therealter, make a return verified by the
affidavit of 1ts Presldent and Secretary,
or other chief offlicerw, to the Superine
tendent of the Insurance Department (or

to the Director of Levenus, if provided

by law) stating the amount of all direct
premlums recelved by 1t from policyholders
In this state, whether in cash or in notes,
durling the year ending on the 3lst day of
December next preceding, Upon receipt of
such returns the Superintendent of the Ine
surance Department (or the Director of
Revenue, 1f provided by law) shall verify
the same and amsess the tax upon the vare
ious companies on the basis and at the

rate provlded in the next preceding secw
tion; teklng Into consideration dedustions
and credita allowed by law, Immediately
therealter the Superintendent of the Ine
surance Vepartment of the State of Missouri
(or the Director of Revenue, if provided

by law) shall notify the companies of the
amount of taxes respectively due from them,
and such taxea shall be paid into the State
Treasury (or 1f otherwise provided by law
such taxes shall be pald to the Director of
Revenue); for the year 1945, within sixty
deys alfter the effectlive date of this Act,
and on or hbefore the first day of May in
each year thersafter, If not so pald the
State Treasurer (or the Director of Revenue,
if provided by law) shall certify such fact
to the Superintendent of the Insurance De-
partment who shall thereafter suspend such -
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‘delinquent company or companies from
the further transaction of business

in this atate untll such taxes shall

be pald, and such companlies shall be
subject to the provisions of Sections
‘6096, 6100, 6101, 6102, 6103 of Article
12, Chapter 37, Revlsed Statutes of
Missourl, 1939, Upon recelving asald
money the State Treasurer shall receipt
one~half thereof into the General Revenue
Fund of the state, and one~half thereof
to the credlt of the County Foreign Inw~
surance rund for the purposes set forth
in Sectlon 6095 Revised Statutea of
Missouri, 1939."

Thus we will obaerve that Section 6098c and the
emergency clause 1In Senate B1ll #74 were not disturbed
\and still remaln sections of that Bill which, ss herein- .
before stated, are as to Sectlons 6098a and 6098b, amend-
ments of Article XII of Chapter 37, E.S, Mo. 1939, There~
fore, it wlll be further obseyved that Sections 6098a and
6098b as enacted by House Bill #871 and by Senate Bill
#371, respectively, and hereinabove dquoted, upon the re-
peal by sald House B1ill #871 and Senate B1ll #371, re-
spectively, of Sections 6098a and 6098b of Senate Bill
#74 such new enesctments are now a part of Article XII,
Chapter 37, R.S. Mo, 1939, and are to be read and underw
stood as the present exlsting law of this State on the
sub ject, '

; Senate Bill #74 wes passed with an emergency
clause, We bellieve it valid, We observe here the es-
tablished rule of construction that every law pasaed by
the Leglslature is presumed to be constitutional until
declared otherwlse by proper authority. 8o, then, taking
the emergency clause a3 valld 1t would appear that Senate
Bill #74 went into effect on April 28, 1945,

: |

We bellieve that in the construction of the effect
of the tax return aschedule herelinabove referred to, as to
it specifying the time meant under which deductions may be
taken by insurances companles in makling their returns under
"Deduct" therein, and along with the same, the construction
of sald Sectlon 6098a and Section 6098b and Senate Bill
#98, and thelr meaning beling underatood, it may be éone-
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-clusively said to be that sald Section 6098a, as a part

of said Senate Bill #74, and as a part of Article XII,
Chapter 37, R.S. Mo, 1939, is the seotion creating the
obligation upon the part of domestle insurance companles

to pay a like premium tax heretofore and still required

to be paid by foreign insurance companies in this State;
‘that Section’ 8098b, also as a part of sald Senate Bill

#74, and, also, thereby a part of Article XII, Chapter

37, R.8. Mo, 1939 is the measuring standard presoribing
how the returns shall be made for the payment of the tax

for the ensuing year, and using the amount of the pre~

miums collected during the preceding year as such standard
for fixing the amount of the tax to be paid for the privi-
lege of doing business during the ensulng year; that Senate
- BAll #98 affects sald Sectlons 6098a dnd 6098L only as to
.the 1ldentification and amount of deductions whlch inswr anoce
companles may take in computing the tax under said Section
6098b, It does not change the method or manner which shall
be used a8 18 presoribed VBy sald Section 6098a in establishe
ing the tax nor sald Section 6098b in the manner of mak-

ing the return, 8aid Senate Bill #9098, we think, permits
deductions for dividends over the entire year 1946, or any
like previous year, as the means of fixing the net pre~- .
miums upon which the privilege tax for the right of doing
business by an insurance company. is fixed for the ycar e
1947, or any like onauing year,

Prior to the anaetment of Senato Bill #74, domestic
insurance companies had never been required to pay a pre=-
mium tax for the privilege of doing business in this State,
It will be noted that Section 60988a prescribes that domes=-
tic insurance companiea "shall, as hereinafter provided,
annually pay, beginning with the year 1945, a tax upon the
direct premiums rescelved by it from policyholdors in this

state % # ¥, at the rate of two per cent (2%) per armum,
R R N

m Section 6098Bb very clearly, we balieve, reveals
the legislative intent in the ensctment of both Sections
6098a and 6098b when sald Section 6098b states:

"Every such company shall, thirty days
after the effective date of this Act,
for the year 1945, and on or-before

the first day of March in oaah yoar-
therealter, make a return verified

by the affldavit of its President

and Secretary, or other chief officers,
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to the Superintendent of the Insurance
Department (or to the Director of Reve-
nue, if provided by law) atating the
amount of all direct premiums recelved
by 1t from.pollcyholders 1ln thils state,
whether 1n cash or in notes, durlng the
year endling on the 3lst day of December
- next preceding, # # # ", ‘
to be that the whole of the previous yegr's texes colleot~
ed by insurance companiea should be the standard of measure-
ment of the tax to be pald the ensulng year by such comw=
panies for the privilege of doing business, Section 6098b
uses these quoted significant words in determining the
period of the collection of the taxes as "during the year
ending on the 3lat day of December next preceding”, That
statement could serve no other offilce or purpose whatso=
éver, as we view lt, except to be and become the measuring
standard for the fixing of the next year's excise tax,
The State does not do a credit business in requiring the
peayment of license fees by llicensees for the privilege of
transacting business in the State, If it did so, and re-
quired the payment of a licenss tax at the end of the year
after any person, cerporation or other entity had exer-
cised the privllege of transacting business in the 3tate
instead of requiring the payment of a license tax before
they may beglin the transaction of business in the State,
many of such enterprises would perhaps cease transacting
business In the State and withdraw from the State at the
end of the llcense year rather than pay a new license tax,
The requirement of the payment of the license tax before
any licensed buslness may be transacted in the State ias
the only means and method whereby the State mey supervise
and control the conduct of persons or corporations so trang=
acting suoch busineas. So it seems to be concluaive that
the Legislature intended for the measuring and determining -
of the amount of tax to be pald by persons or corporations
for the privilege of transacting business in this State
was to be and 1s prospective and not retrospective,

. 1f, then, Sectlon 6098b fixea the emount of the pre=
vious year's collestion of taxes &s the measuring rule and
standard whereby the amount of the tax to be paid by the
licensee for the onguing Year covers the whole year up
to December 31 of such "preceding year", and 1t doea,
it would be but falr and Just, reading said Seotions 6098a
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and 60981; snd Somt- Bill #98 be;athw, ta uy th-.t ar
Section 8098b Tixes the whole of the previeus yeer as

the basis ef premium collections thct the oempany should
have the same period 1n whioch to talte sdvantsge of the de-

- duotions sllowed by Senate Bill #908 for the whole of the
yoar prece the payment of the ‘li.eomt hm zn vh be

s uppl;r such de uet.’mﬁl-

i 8o umtmm &instn 3111 #“ altms wuh uﬂ.& foce
tians. 609& and 60906b, we belisve it m{ reasonably bear
ns other nomtruatim. Baid Senate B #06 in h-nsm
of the right of such dedustions speakts of insursnes cems
panies or assooiations "which may be hwcnttw required
to pay & tam upon its premlum ressipia under any of

 thils 3tate" certeinly dees mean and refor te anttm 8098a

snd 8008b, These ssotlions are the only lews im this &tﬂu.
of which we are advised, whioch rpqul.ﬂ the p

insurance company o¢f a tax upen ita ulun uuip‘b:{ mnn

said 3enate Bill #9& states that m insuranse mm
or sssociations " z deduet, in comp tmg thl direst
mivmg received

in this state, in addision te thw
eredits allowed by law, amounts ro% ‘ned te or uam and
held for the benefit nt’ the polisyholders in this stste

~ upon which ar sgreed per-sentum of intersst is paid Mw-
1y; semie-annually or annually, and anf amounts returned te

the holders of poual“ on riahl located in this state, a»
unsbsorbed premiums oy dividends, whethep pald in edsh

or uppl.hc in redustion of prm&m payabls by sush pﬁihr-

. holders," Thus, the insuwrance o miu are required beo
otwwgt the privlhsa taz to h. for the susuing

upon "its premium receipts uaﬁw my law of this stade®

and if so, then we believe it s g\ut as al.urly stated

apd intendsd in seld Senate Bill #98 that they may nalte

the deductioms for the same peried of time !m &m they
must oompute the direot premiums reseived by them, that:

is to say, during the whole of the year preseding tMs pay-
ment of the taxs This comstructien of the statutes being
dlscussed is further ax mted‘ we belleve, by the nwﬂrﬁ

ment in Section 6098a that the payment of the tax Theginning °

with the year 1948" should be ocomputed om the premiuus re-
soived up to and ineluding December 3lst of Yhe prece

year, and having observed that Senate Bill #74 was pas

with an emergency olauss, and tresting said emergensy olmu.
as. we belisve we must, as valid, then the somputasion eof

the ampunt of the premiims :g:n whish the tax tor Af4s
would be paid includes the whole ef the yesr 19 “, and e

on i‘or uumuliﬂ years in like ruhinn. -

*
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Senate Bill #98 does not, in anywlse, disturb
that part of Sectlon 6088a or any other provision there~
of', except to increase the deductions to be sllowed in
the making up of a return, It appears that under the
terms of Senate Bill #98 insurance companies would have
the right to deduct dlvidende pald but retained by the
company in payment of premiums and dividends allowed -
policyholders, and all dividends allowed policyholders,
except those applied to purchase pald-up additional or
annuities during the whole year of 1946,

The tax return prepared by the Divislon of Ine
surance submitted to us does not oeriply with sald Senate
B11l #98 in the deductlons allowed for the full year of
1946, in measurlng the privilege tax for 1947, and is er-
roneous to that extent, It should be changed to comply
with the terms of sald Senate Blll #98 in such regard.

The premium tax in previous years required of
foreign insurance companles, and now required of them by
the terms of Article XII, Chapter 37, .. Mo, 1939, and
by reason of the amendments heretofore noted and discusse
ed and now required of domestle Insurance companies, 1is
not a tax on the premiumg collected themselves, It 1a a
tax upon the privilege of elther forelgn or domestic ine
surance companies to do business In thls State,

- The question of whether the imposition of a pre=-
mium tex Imposed upon Insurance companles, such as is pro=
vided in sald Section 6098a ig a tax upon the premiums
- collected themselves or l1s a privilege tax paid by the
companies for the privilege of transacting business in
this State, was before our Supreme Court in the case eof
Maasachusette Bonding & Insurance Compeny vs, Chorn, 274
Mo, 15, 201 $,W, 1122, The Court held that the tax ime
posed ih»g privilege tax and 1s not a tax upon the pre-
miums, The Court, l,c, 1124, on the point, said:

"The thing taxed in this case .1z the

right to transact the business of vari-
ous kinds of so~called insurance, re-
lating, eamong other things, to the life,
hedl th end safety of 1nd%viduala, ine
demnity against llabllity of employers

to employes injured in their service,

and loss Ilncurred by reason of thelr de-
faults, All these kinds are included under
the general names of insurance, and, a0 far
a8 thls appellant is concerned, are under

, 5
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- the jurisdletion of the insurance depart.
ment of the state by which the tex is &asw
certained and assessed, The payment of the
tax entitles 1t, under the laws of the state,
to transact this business Iin 1ts capaclty
a8 a corporation, The asmount of the tax
is fixed at 2 per cent, on 'the premiums
recelved, whether in cash or in notes, in
this state, or on account of buslneas done
in this state,! # # & ",

_ The decisions of the Courta of other States of
the Unlon are to like effect as the sbove clted case from
our Supreme Uourt on similar tex laws, on the partlcular
point that such premipm texes &8 are provided for in our
sald Sections 6098e end 6098b are a privilege tax, imposed
- solely for the privilege of doing business In the ensuing
year,

- The Supreme Court of the Staté of Kansas in the
case of McNall va, Metropolltan Life Insurance Company,
70 P, 604, on the question here involved, l.c. 605, among
other things, saldt : ;

"# 4 # The tax collected in 1899 was not
levied on business done in the previous
year,- The amount of the premiums collected
during the year before was used as a hasis -
for determining the amount the company ought
to pay for the privilege of writing insure
ance in this state for the subsequent ysar,”

The Supreme Court of the 3tate of Montanae holds in
like effect, The Supreme Court of that State had before it
the case of State vs. J. C, Magulre Construction Company,
125 P, (2d) 433, The Court, l.c, 435, on the question saldt

*"The controversy here 13 as to the perilod
of buslness actlvity covered by the tax
required to be pald in each year, The
language of the Act 1a clear and there
~can be no question of what was Intended -
by the legislature, It providea that every
corporation shall annually pay a license -
fee for carrying on business 1n the atate,
the amount’ of whileh 18 determined by taking
& percentage of the preceding year's income
ap the measure, ¥ # # 4 4 & 4 # # ¥ % # & ¥
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The result is that every corporation,
domestic or forelgn, doing business in
. the state ls requlred each year to pay
a tax for the privilege of doing busle
ness that year, the amount of whilch 1s
fixed at a per centum of the amount of
the net income recelved by the corpora=
tlon during the precedlng year from all
Montana sources, The tax ls imposed up~
on the privilege of doing business and
not upon the income derived from the
business done." ' .

if, then, the premlum tax imposed upon insurance

companiea 18 an excise or privilege tax for the right te
transact business In thls State, and the return as ls pro-
vided in sald Sectlon 6098b ghall be made "stating the
amount of &all dlrect premlums recelved by 1t from pollcy-
holders in this state whether 1in cash or in notes, during
the year ending on the 3lst day of December next preceds
ing # # # # " then we will have no difflculty, we think,
in arrliving at the proper constructlon of the terms of
Senate Blll #98 as to the deductlons and the time for which
deductlons may be made in the msking-of the return by any
insurance company. Senate Blll /98 provides that "Every
insursence company or aasoclatlon organized in, or admitied
to this state # # ¥, may deduct, 1ln computing the direct
premiums recelved by it In this state % * # amounts re~
turned to or deeclared and held for the benefit of the pollcye
holders In this state upon which an agreed permcentum of
interest is pald gquarterly, semleannually, or annually,
and any amounts returned to the holdera of policles on
risks located in this state, as unabsorbed premiums or

dividende, whether pald in cash or applied In reductions
- of premiums paid by such pollcyholders,." So also, 1if
- sald Sectlon 6098a is the measuring atick whereby it 1s
to be determined what the tax for the ensuing year shall
be, as applied to the premlums collected for the previous
Year for the privilege of transacting business in the en~
suing year, we think 1t would be necessary, and that it
was the intention of the Legigleture in passing Senate
Bill #98, to apply the deductlons provided for in Senate
B1ll #98 to the whole of the perilod during which the
taxes were collected in the previous year as the measuring
stlck under Sectlon 6098a for the correct computation of
the taxe In other wordas, teking for example the years -
speclfied in the tax return schedule of 1946 and 1947, the
deductions provided for in Senate Bill #98 would apply to
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the whole of the year 19046, taking that year's premium
collections as the measuring standard for the computa~
tion of the privilege tax for the next ensuing year,
1947, end sald Senate Bill does not restrict such do-
duotions to the last slx monthas of 1946, .

CONCLUSION,

It is, bhorofor-. the opinion of this Departnent
thaty

1) Senate Bill #958 does not restrict deductions
which may be taken by an insurance company to the last
#ix months of 1946, as the measuring stiock upon the pre=
miums collected by any such company in the year 1946, by
which the excise or privilege tax for deilng business in
this State in the ensulng year 1947, is to be computed,
but that such deductions as are provided by law shall be
taken for the entire year 1946,

2) That the form of the tax return scehednle under
the parsgraph "Deduct" does not express or contain the
language, effect, purpose and meaning of Senate B1ll #88
in that it restricts the deductlions to be taken by insur-
ance companles making such return to the last six montha
of 1946, in certaln instancea, whereas the tax return
achedule should express the right for any insurance com=

- pany te take such deductions as are provided by law dur=-

ing the whole of the year 1946
Respectfully submitted,

GEORGE W, CROWLEY
Asslstant Attorney General

APPROVED?

J. E. TAYLOR
Attorney General
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