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Court order necessary to obtaln money in
Escheats Fund, -

LED
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Honorable B, H, Howard
Comptroller
Department of Hevenue

¢

Dear Sir:
We have your letter of recent date which read; as
followa: ‘

"Section 9.100, Houae Bill 445, providon
ror paymentas totaling $370.91 chargeable
to the lscheats Fund., We will appreciste
~ an opinion as to whether ar not these pay-
~ ments can be made without reoeiving a
Court Oprder,"

It 1s presumod that all of the above monles In the

order,

eacheat fund have been ordered placed in laid fund by court

o

H,B. 445 18 an appropriation act, Sectlon 9,100 :
reads as followsa _ _ L -

There is hereby appropriated out of the
State Treasury, chargesble to the Llcheats
Fund, the sum of Three Hundred Seven
Dollérs and Ninety~one Cents ($370.,91)
for the purpose of paying the fallowing
rightful owners the following amounts i
- Mrs, Stella M, Reld, Aurora,
Mo.j Due from the Bank of Aurora,
AU-I'QI'& MO........—: #52 18“
(Here follow other names and ameunta i ' '
similar to the\foregoing.) ' ' \

The foregoing section undertakoa to appropriate
money from the Hacheats ¥und, That fund is provided

for by Sectlions 620 and 621, R, Ss 1969. Sald asections
read as follows: '
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Beetlion 620:

%1f any person die intestate, seized of any
real or personal property, leaving no heire
or representatives oapable of inheriting
the same; or, 1f upon final setilement of
an executor or administrator, there 1s a
balance in his hands belongling to some
legatee or distributee who 18 a non-resi-
dent or who 18 not in a situation to recelve
the same and give a discharge thereof or
who does not appear by himself or agent
to elalm and receive the same; or, i1f upon
final settlement of an. assignee for. the
beneflit of eredltors, there shall remain

Ain his poesession sny unclaimed dividends;

or, if upon final reéport of any sheriff to
the court, it 1s shown that the interests
in the preceeds of the snle of land in

- partition of certain parties, who are aheent

from the state, who are non-residents, who
are not known or named in the proceedings, °
or who, from any cause, are not in a situa-
tion to receive the aame, are in his hands
unpaid and unclaimed; or, if, upon final
settlement of the recelver cf any company
or corporation which has been doing busi-
ness in thle state, -there 1s money in hise
hands unpaid 2nd unclaimed, in each 2nd
every such instance such real and personal
estate shall escheat and vest in the state,
subjeet to and in accordance with the pro-
visione of this chapter,*

Sectlion 621: :

“Within one year after the final aettlement
of any executor or administrator, assignee,
sheriff or receiver, all moneys in his hands
unpaid or unclaimed, as provided in section
620, shall, upon the order of the court in
which such settlement is made, be paid into
the state treasury. And the state treasurer
shall 1ssue to him a duplicate receint
therefor, one of which shall be flled with
the state sudlitor, who shall oredit him with
the amount thereof and charge the state ‘
treasurer therewith. All such moneye so

- recelved into the atate treasury shall be

credited into a fund, to be known apd
designated ae 'escheats.'”
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Apparently the recelvers of varioue banks have
turned over to the State Treasury unclailmed funds in
thelr hands at the close of the liguldatien of sald ¢
banks, Sections 823 and 624 provide how money pald
into the State Treasury as provided by Sestlons 620
‘and 621 may be recovered by those clalmling same,
Seetions 623 and 624 read as follows:

*Within twenty-one years after any money
"hes been paid into the state treasury by
an executor or administrator, assignes,
sheriff or receiver, any person who appears
and eclaims the same may file hie petition
in the court in witlech the final settlement
of the executor or adminlstrator, assignese,
sheriff or receiver wae nad, stating the
nature of his e¢lalm and praying that such
money be pald to him, a copy of which
‘petition shall be served upon the prose-
cuting attorney, who ghall file an answer -
to the same,*

"Ths Court shsll examine the said claim,
‘and the allegations &nd proofs, and 1f it
find that such person is entitled to any
noney sc pald into the atate treasury it
shall order the state auditor to issue

his warrant on the state treasurer for the
amount of sald claim, but without interest
or costs; & copy of wiich order, under geal
of the court, shall be a auffleient voucher
for ilssulng such warrani,¥

. ¥e find no other manner provided by law for the
recovery of such funds by those claiming same. The
ecourt which had Jurisdietion of the funds originally
must make a finding and order in favor of a clalmant
before such fundes can be withdrawn from the 3tatle
Treasury. ,

. Seetlon 642 R, S, 1939 provides as followss

"All moneys pald into the etate treasury -

, under tne proviaions of thls chapter, after
remaining therein unclaimed for twenty-
one yearse, shall escheat and vest absolutely
in the state and be, on the order of the board
of fund ccmmissionera, transferred to the
publie sehool fund, ¥
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It will be seen by Sections 620 and 642, supra,
that the funds do not become state funds until twenty-
one years after being vald lnto the State Treasury.
8estion 620 provides that sald funds shall escheat
and vest in the state S%Eiect to and _in accordance
vith the orovisicns of a ter. Section 642 1s
a part of t chanter, and 1t vrovideas that the fundas
shall escheat and vest in the stats after they have
remained in the treasury unclaimed for twenty=one years,
The funds sought to be appropriated by H. B. 445 have
evidently not been in the treasury twenity-one years.
However, 1f said funds have been in the State Treasury
twenty-one years they are not subleet to approprlation
by the Legislature. Seetlion 5, Art, IX of the Consti-
tution of 1945 definitely earmarks such funds as a
publie sehoel fund, %aid section reade as follows:

*The proceeds or 2ll certificates of indebted-
neas due the state school fund, and sll
moneys, bonds, 'lands, and other property
belonging to or donated to any state fund

for public school purposes, and the net pro-
ceeds of all sales of lands and other oroperty
and effects that may acecrue to the state by
escheat, shall be pald into the state tressuwy,
-and seeurely invested under the supervision

of the state board of education, and saeredly
preserved as a public school fund the annual
income of which shall be faithfully appro-
priated for establishing and maintaining

free publie schools, and for no other uses

or purvoeses whatsoever,*

Under the foregoing constitutional nroviaion, the
Legislature cannot approptriate the public school fund,
but can only appropriate the annual income from 1t,
and that income can be appropriated for establishing
and maintaining free publlc schools and for no other.
purpose, S

Conclusion

It 1a, therefore, the opinion of this office
that Section 9.100 of H, B. 445 of the 3Sixty~Fourth
General Aggsembly 1s ineffecetive 2nd that before persons
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named as beneflclaries in sald blll can be paid they
mugt secure an order of the court which originally hsd
Jurisdiction of the funds they claim,

i

Yours very truly,

HARY 0, KAY -
Agslstant Attorney Genersl
APFROVED:
Attorney General

HHK/v1lv




