) AWSe ) Senate Bill 1- 9 e Oﬁtlve
gowsTITU )‘fL Lﬂug) Septenbar 10, 1947,  “aid
bill and Senate Bll] 176
are constitutional.

July 28, 1947

Honorable B, H., Haward
Comptroller
Jefferson Qity, Missourl

Dear 5ips

Je have your letter of recent date. which reads
as follows:

"Oenate Blll Wo. 159, G4th. General Assembly,
1ncreases‘tne cnlﬁries of the Judges of the
Supreme Court and the Judges of the Courts
of Appsals.,

e will appreciate an oplnion in regard
to the effective date of the cban;es with
resoeet to the present members of the courts,"

Senate Bill No., 159 reads ss follows:

9action l. I'rom and sfPer Lthe effective
date oi this act esch Judge of ithe Supreme
oourt of Klasourl shall recelve an annual
_salary of ©12,000,00 and each Judge of

the several Courts of Appeals shall receive
an annual salary of 1,10,500,00, and, in
addition thereto, cach of saiu Judreq when
temporarily serving, transferred or assigned
ag a Judge of another court thon the one

to whilch avpointed or elected, said court

to whienh temporarily qssiwned or transferred
being held in & county other than the county
in which the court to which s2id Judge 1s
appointed or elected is held, shall recelve
for his exvencesg mileage at five cents &
mile for each mile traveled in goling to

and returning from the vlace where court is
held., The sald saleries and ezoenses shall
be paid out of the State Yreasury, said
galaries to be paid in monthly inetallments
on the first day of esch month, Baid
_salaries znd expenses chall constitute the
total compensation fTor &ll duties vnerformed
vy, &nd all expensesg cof, said Judges, and

j - : |
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there shall be no further payment made to

or accepted by sald Judges for the perfor-
mance of any duties requlired to be performed -
by them under the law,

Sectlion 2. All laws, insofar ag they con-
fliet wlth the provisions hereof, pertaining
" to the salarles, expenses or compensation

of the Judges mentioned in Section 1, are
hereby repealed,"”

Section 29 of Artlcle ITII of the Constitution of
1945 reads as follows:

"No law passed by the general =assembly shall
take effect until ninety days after the -
adjournment of the session at which 1t was
enacted, except an appropriation act or in
case of an emergency whlch must be expressed
in the preamble or 1n the body of the act,
the general assembly shall otherwlise direct
by & two-thirds vote of the members elected
to each house, taken by yeas and nays;
provided, 1f the general assembly recesses
for thirty days or more it may preseribe
by Joint resolution that laws previously
rassed and not effective shall take effect
ninety days from the beginning of such
recess,"

Senate B1ll Yo, 159 was not an approprlation aet,
and 1t did not contaln any emergency clause., It WOuld
therefore, be effective ninety days after the adjourn-
ment of the 64th General Assembly unless it ls governed
by the proviso contained in Section 29 of Article Il
of the Conetitution, supra. s

8aid billl was approved by the Governor on June
5, 1947, The General Agsembly recessed on June 12,
1947 for more than thirty days, to-wlt, for a n=riod
ending July 14, 1947, On May 23, 1947, the Genersl
Agsembly passed a Joint resolution known as House
Joint Resolution No. 2. (See Senate Journal p. 1121).
Said Joint resolution read as follows:

~ "HOUSE JOINT RESOLUTION NO, 2.

WHEREAS, Section 28, Article III of the
Constitution of 1945 provides that if the
-General Assembly recesses for thirty days

or more it may prescribe by Jolnt Resolutlon
that laws previously passed and not effectlve
shell tzke effect ninety days from the
peginning of such recess; and




-3

WHERTAS, the 64th General Agsembly has re-
solved to recessg for & oeriod beginning
Thursday, June 12, 1947, and ending Monday,
July 14, 1947; now therefore

BE IT RESOLVED, by the House of Aepresenta-
tives and qenate, Jointly that all laws
pagsed by the 64th Genersal Assembly on or
before the 12th day of June, 1947, and not
effective, shall take effect ninety days
from the beginning of sa&id rasdess, to-wii:
on' the 10th day of Septemher, 1945

It willl be seen, therefore, that the General
Assembly has, under authority of Section 29 of Article
III of the Constitution, provided that Senate Bill
No. 159 shall go into effect September 10, 1947, that
date being ninety days after the recess of June 12,
1947, of the General Assembly.

At filrst blush, 1t might seem that Senate Bill
No. 159 violates Section 13 of Article VII of the
Constitution, and that suggestion may as well be
congidered now as in-the future. That,K section of
the Constitution reads as followa: '

"The compensation of state, county and
muniecipal officers shall not be increased
during the term of orffice; nor shall the -
term of any officer be extended

However, we find another section of the constltution
which deals sgpecifically with the compensatlion of
Judges of. Courts. That section is Sectlon 24 of Article
V, and 1t reads in part s follows:

A1l Judges shall recelve as salary the
total amount of their present compensation
until otherwise provided by law, but no
Judge's salary shall be diminished during
his term of office."

The cuestlon naturally arises as to whilch of these
constitutional provislions controls when applled to
Senate Bill No. 159, We must consider certaln rules
of construction which have been adopted and applied to
similar sltuations in order to determine this question,
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In construing a constitutlon we should conslder
all provisions bearing on the same subject. In the
case of State v, Adkins, 284 Mo, 680, l.c. €93, the
court sald:

- "% % # Tt 1s a fundamental rule of construction
of all writings, whether they be laws, wills,
deeds, contracts or constitutions, that they
must be construed as a whole, and not in
detached frapgments; that they must be con-
strued to effectuate and not to destroy
their plain intent and purpoge, and that in
determining what 1s that intent a2nd vurpose
all provisions relating elther generally or
apeclally to a partlcular toplec are to be
gerutinized and go 1nteroreted if possible,
ag to effectuate the 1ntention of the makers.,
Thig rule does not need (though it does not
lack) authority to give it vitality., It
1s lnherent in the very nature of things,
and springs, from reason as Mlnerva sprang
~from the brain of Jove, full-grown and ready
for battle. ‘

When applylng the above princlple we must go even
further and resolve: seeminbly overlapping provigions
of the Constitution by harmonizing them. 4Ye should
avoid a construction which renders any section meaning-
less or lnoperative, and should lean to & constructlon
that would render both sectlons operative, rather
than one whlch may make.a sectlon ldle and nugatory,
8tate ex rel. Crutcher v. Koeln, 61 3, W, 24 750, and -
State on Inf, llcKittrick, Attorney General, v. w1111ams,
Sherirf, 144 0. i, 24 98,

~ ‘A second prineiple of constitutional construction
that we belleve applicable in this case is that specific
provislons should prevall over the general nrovizions
when they affect the same subject matter. Citing the
case of State ex, rel, Gordon v. Becker, uecretﬂry of
Stagfe, 49 38, W. 24 146, this general rule, as set out in
16 C. J. 8., Section 25, De 65, reads as follows:

"When general and speclal provisions of a
constitutlon are in confliet, the special

- provisions should be given efrect to the
extent of their scove, leaving the general
provisionsg to control in cases where the
speclal provisions do not apply.
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Where there 1s a conflioting speelfic and
general provision, or a partlcular intent
which is 1ncomp9t1ble with & general intent,
the specific provision or partlcular 1ntent-
will be treated as an exceptlon, &and should

recelve a strict, but reasonable conltruction.
* % % MW

It can readldy be seen that Seotion 13 of Article
VII 18 a general provision applylng to 21l statse,
county and municipz2l officers, while Sectlon 24 of
Article V apolies only to Judges. Therefore, by
applying the two preecedling rules of statutory con-
struction, we must conclude that Sectlon 24 of Lrticle
V, being a speclilc sectlon dealing with the compensa-
tion of Judges only, prevails over Section 13 of Article
VII, whiech 1= 2 pgeneral section dealiny with compen-
sation of all state, county and munieipsl officers.
Both sectiong deal wlth the same subjeet matter, and
under the rules cf construction above mentioned, the
specific seotlion is consldered as an exception to the
general section, 'The only limitation on the power of
the (General Assembly in Sectlion 24 of Article V 1s the
Drohibitlon rgalinst diminlehing a Judge's compensation
during hig Lzrm of office. There being no other pro-
hiblition on the (leneral Assembly, they would have the
power to 1lncrease the compensatlon of Judges whenever
they deemed 1t necessary, since a state constitution
is not a grant of power to a Legislature but is a
limitation thereon and the leglslature may ovass laws
on any subjlect not forbidden by the State or Federal
Constitutions. (State ex rel. HMeDonald v. Lollis
33 B.W, 24 5,326 Mo. 644; State ex rel. uains Ve
Canaca 113 8, Y. 2d na3, 342 Mo. 121).

After determining that Section 24 of Article V
is controlling in regard to our problems, it will be
necesgary to examine this seetlion more closely., ihen
interoreting a sectlon of & constitution the intent
and purpoge of the lawmakers 1ls of primary importance
in determining 1its true meaning and scope. 8State ex
rel. Harry L. Hussmann Refrigerator & Supply Co.  v.
8t. Louls, 5 S, W. 24 1080, 319 Mo. 497; Graves v.
Purcell, 86 H. U. 2d 543, 337 Mo. 574, = Further,
nuthority mey be found in State ex Inf, Norman v,
Ellis, 28 8, W. 24 363, 325 Mo, 154, where the court
stated, l.c. 3. W, 567;
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g # # There 1s another rule superior to .
-that, whicn ls that the intention of the
lawmakers and Constitution makers must be
gathered when interpreting an act or con-
stitutional provision, # # #

In ascertailning this intent we believe it oproper

to examine the debstes of the Constitutional Convention

80 that we may determine what was in the midds of the
framers of our organic law when they adopted this
particular sectlion., f{e further realize th~t there is
a 1imit to the rellance that may be placed on these
debates, as was polnted oul in 3%tate ex rel., Donnell
v. Osburn, 147 8, W. 2d 10685, whereln the Court saild,
l.c. 1063

"In the debates before the Constlitutional
Convention of 1875 which nronogsed section
3, 1% seems to have been aprped that upon
aggregatin@ the votes from the face ol the
returns the candidate with the highest vote
would prima facle be entitled to the offlce
and to enter upon hls duties. Any attack
tinon the returng would have to be nade
thereafter by a contest before the genersl
asgsembly. See Debates of the Missourl Cone
stitutionsl Convention of 1875 by Loeb and
Shoemaker, Vol. IV, o. 428, et seq. Ue
refer to the debates with knowledge of the
rule which limite the reliance which may be
placed in them. State ex rel., Helmberger v.
Board of Curators. 268 Mo, 598, 188 S, W, 128."

After a thorough reading of this case 1t will be
noticed thst, reyaraless of thelr stated rule of
limited reliance, the court did in fact actually use
the record of the proceedings to ascertain the true
‘Antent of ‘the lawmakers. As declaratory of the rule
that the records of the Ceonstliutional debates may be
examined to deteimine the true meaning of a seetion
of the Constitutlon, we direct your attentionh to Ex
parte Oppenstein, 238 &, . 440, wherein the Supreme
Court sald, l.c. 444: : o ,

¥ This substitute was rejected by a vote of
42 to 23. ‘Three members were anpgent. 'I'he
power to insvect and examlne the ballots
in 'judicial proceedingse' would have bzen
cilven by this amendment, The convention
rejected 1it.
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It is clear from this that Lthe constlitutlonal
convention had before 1t, in the propocsed
subetitute sectlon, the very questlon which
coungel discuss, ‘hls substltute would have
expreasly given the authorlty now soupht to
be exerted, When the conventlen defeated

it, 1t passed upon the question in this

case, Its intent could bardly have been

more clearliy exhlblted than by the vote unon
the substicute sectlon,”

"In a very recent case before the Supreme Court on
banc, they agaln relied on the Constitutlonal debates
to determine the true intent and mesnilng of a sectlon
of the Constiituitlon, We auote from State ex rel,
Montgomery et &l., County Judges, v, Mordberyg, Clerk
of County CJourt, et al,, 193 3. W, 2d 10, l.e, 12

YAn examination of the Journal of the (on-
stitutlonal Convention disecloses that the
main vurvose prompting the adoption of 3se,
2% was to facilitate state bookkeepingz, g0
to sneak. Thus 1t was stated by Dr. ¥ecCluer,
on the 146th day, Friday, May 19, 1944, »,
2417: ‘'Yhe principal change 1is 1n tne date
of the fiscal year from the celendar year
to the dates as indlcated, a change which 1is
deslrable to bring the fiscal business of
the state in line wlth that of ithe nation
and for otner ressons vhat were zet forth
by representatlves of the State Audlitor's
Office.!

Agaln, Hr. Hemphill, apparently reading
from a memorandum prepared by the State Auditor,
aald:

'The efficlieney of every department of the
‘state government wonld be materially benefltted
and the lost motion which ocecurs during the
Pirst six months nerlod followlng the mceting
of the Leglslature will be done away with.
IR N R
If this change 1s made, tne only confusion
which would result is the eonfusion which
would 8till exist in citles 2and counties
where the flscal year and tire calendar year
colncide., However, this counld zasily be
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corrected by the lLegielature when it next
meets, by creating a statute fixing the
flseal year of the county snd the clty the
same as the flscal yesr of the statel®

In examlning the Constltutional debates on Section
24, Artiocle V, we note that an amendment was offered
which 1e found on pages 2739 and 2740 of Part 6 of the
Stenotype Trangerint of Lhe Debates, and reads as
.follows:

"PRESIDENT: Are there any amendments?
"MR, TEE: T have an amehdmént, please,
i (Amencment submitted and read as follows:)

AMENDIENY K0, 1 FOR SUSSTITUTE NO, 1
FOR SECTION 24, Amend Yr., Blghter's
substitute for Section 24 by insert-

. ing the words 'increased or' between
the words 'be and diminished! in line
6 of s21d substitute ng the same 80~
pears cn vage 1¢ of the Journsls of
May ZE, 1944,

YPHESIDEIT: Do you move the adoption of
the amendment?

"ME, T2 ¥ do.
"(Motion wae geconded,)

"MR, ITE: lMow, Mr. President, I have
called attention to the sSentence in Section
24 of the Committee's report readins as
follows and found in lines 2, 3, 4 of the
gsection. 'Wo Judge's salary shall be ine
creased or dilminished during his term of

- office.' Uow, the Commlitee gave thot part
of the pection & great desl of attention,
Those words were not placed in there withe
out conslderation. Those words are also
found in the present constitution a2nd I be-
lieve they should continue to be = part of
the Constitutlon with reference to this
subject matter, iow, I ... ‘

"¥Re BHADSHAW (Interrunting): Mr. President,
may I interrogate Mr, Tee? _
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"PRESIDENT: Does the gentleman yield?
"MR, 18E: I do.

HMR, BRADSHAU: Mr, Tee, 13 not the same
purpose served by Section 6 of Flle lio. 77

I am reading bhere from the Fhraseologzy report
which provides the compensation of state,
county and munielpal ol{flcers shall not be
increased during the term of office nor shall
the term of any officer be extended?

"R, IHh: That was the very action that I
was about to refer to.

1My, BHADSHAW: Is there any reason for
your amendment? -

"MR, TET: I think go because I am of the
bellief from remarks here made that this
aection, eos amended, 2 4, 58 amended, would
be considerad an excention to thelr langusage
in ®ille no. 7 which you Just read,.

**%ﬂ%%%%%%%_*%*%éé%#***%

MR, TEW: VWell, 1t &ll means the same
thing. Yow, there im no reasson why thet
this salary or this compensation should not
be fixed and it shauld not be sugscevtlble
to be Juprled around and Juggled around
like it has been or 1ike thle amendment would
" permlt £t to be in one direectlon only. '
Judges, those men who sre competent to be
Judges, I think are competent to decide,
that 13 to understand the terms upon which
the office to which they aspire and which 1s
oifered and I think it not an unjust thing
to expeet them to contlnue throughout the
term of thet offlee upon the terms upon
whioh it ls cifered., e &re not taking any
undue advantarze of those people by naking
the limitetion on woth ends of this matter.
I think it should be retained,"

After o long discuceion (found in the Debates on
pages 2738 to 2751) on the merits of sllowing the Ceneral
Assembly to increase the salaries of Jjudgses during thelr
terms of offlce, the amendment was defeated, clearly
showing the intentlon of the framers of the Constitution
to leave thilg problem to the wiadom of the General
Assembly. .
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By apolylng well eatablished rules of conatruction,
therefore, we must conelude that the framers of the
present Constitution of Mlasourl lutended to place no
limitations upon the Genera} Lagembly with resveet to
fixing the compensgation udges of Courts exceot
that such compensation should not be diminished durlng
their term of office, It follows that Uenate 8111 15€
does not vioclate the Constitulion.

In this connection, attention should bhe given to
denate 1Bil1ll o. 176 which weags passed by .the €64th General
Assembly, and approved by the CGovernor on April 4, 1947,
9ai1d latter act provided for the avpointment of Sunreme
Court Commicsioners, preseribed thelr dutliee and pro-
vided for their comvencation. Sectlon 1 of sald sot
reads sag follows:

H3eetlon 1, “he Supreme Court 1ls hereby
anthorized aind directed to anppoint by order
made and eniered oi reecord within thirty
days after this sct shall take effect, six
{8) psrsons to be known =g supreme court
commissioners, each of wihom shall possess
the same qualifieatlons and talke and subscrlbe
a like oath as judges of the suoreme corurt.
Such appolntrent shall be for = term of our
vears from the exolratlon cf the terma ol ths
present commissloners who are acting under
the law creating the similar commicelon
pagged by tLhe uenerel assembly in the year
1945, Buch commiosioners shall recelve the
same compensetlon now or hneresfter to be
received by the Judges ol the supreme court
and payable in the samne nanner. If any such
commisgloner sh&ell resign or bhecome in any
manner dlsabled or disagualified to discharge
his dutles, a sucecessor shzll be auwpolnted
by the supreme court to serve for the
remainder of hls term in the manner wro-
vided for the awnolntment of original conm-
missioners; provided that not more than three
of =aild commi 1gloners shall at any time belong .
to the same »oliticsl vnarty.

It will be seen that the compensation ol the
Supreme Court Conmissioners 1is to be the same as that
of the Judges of the Supreme Jourt. ‘Yhen, thererfore,
the eompensation of the Judges changes, the compensatlon
of the commlissioners likewise changes. Senate (3111 176
contained an emergency clause, and, therefore, went
into effect April 4, 1947. Therefore, on September
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10, 1947, when the commensation of the Judges of the
Supreme Court 1s incressed, the comoengation of the
commissioners will @lso be 1lncrezsed so as to be the
game a8 that of the Judges, It might be supgested
that tnhe Commissioners of the Supreme Court are not
Judges, and that, therefore, Sencte Bill 176 violates
Section 13, Artliele VII of the Constitution, supra,
S8aid letter constitutionzl vrovisilen nrevente an
increase in comvensation of “state, county and
municipal officers" during their terms of office,
Aueh & guestlon reculres that 1t be determined whether
Supreme Court Commlesioners are stete offlcers,

In the recent cage ol Stete ex rel, v, Ueriwether,
200 8, W, 24, 340, our Supreme Court hod before it the
auestion of determining whether a court reporter was a
public officer or was merely an employee of the court,
“he court was conglderin; In thet case whether on nect
oi the Legislature increasing the compensation of
cours reporters during their terme violated Sectvlon 13
of Article VII of the Constitution, In dlscussing the
question the Court sald, l,c. 341

H'It ig not nossible to deflne the words
‘public office or public officer,' ‘he
cagses ~re determined from the particular
faets, 1lncludliag’'a conslderation of the

intentlon and sublect-matter o the enscte

- ment of the statubte or the adontion of the
constitutional nrovision,' DJtate ex Inf.
Mekittriel, Attorney Genecral, v. Jode, 3482
Mo, 162, 113 5, W, 24 305, loe. ocit. 806,

1t was to prevent oersons while possessed
of the onrestige and influence of officlal
nower from using that nower for thelr own
advantaze that the framers of our organlo
law ordained that salaries of nublic oifl-
cers sihould not be lnereased durlnyg the
terms of the onersona holding such offices,!
folk v. Clty of 8bt. Louils, 250 Mo. 118,
loc., cit. 135, 187 &, W. 71, 74.

'Wumerous eriteris, such ag (1) the glving

of a bond ior failthiul performance of the
service required, (2) definite dutles im-
vosed by law Iinvolving the exerclse of some
nortion of the sovereign oower, (3) continulng
and permanent nature of the dutles enjolhned,
and (4) right of successor to the powers,
duties, and emoluments, have been resorted

to in determining whether a person 1s an




offlcer, although no single one is in every
case concluslive * % # Illustrative of what
ls meant by ‘'soverelgnty of the state,'

in the same opinion %State ex rel. Landis

v. Board of Commissiloners (of Butler County),
95 Ohlo B%t. 1067, 115 N. E, 919, 920) it is
said; 'If specific statutory and independent
duties are lmposed upon an apnointee in
relation to the exercise of the police powerc
of the state, 1f the appolntee 1is invested
with independent power in the dlsposgition

of public property or with vnower to incur
finaneclal obligatlons upon the vart of the
county or state, if he 18 empowered to act
in thoge multitudlnous cases involving
business or politieal dealings between
individuals and the public, whereiln the
latter muet necesaarily aet through an -
official agency, then sugh functions are

a part of the soverelgnty of the state.' !
Btate ex rel, Flekett v. Truman, Judge, 333
Mo, 1018, 64 8, W. 24 105, loec. cit. 106, "

After the foregoing discussian the. Court turned
to the statutes relating to court reporters to see
whether they in Tact conetituted the court reporter
a public officer, and concluded that the reporter was
not a public officer but was merely an employee, the
declsion 1in that regard beilng bottomed primarily upon
the proposltlon that the atatutes relating to court
reporters do not delegate to them a portion of the
soverelgn power of government to be exercised for the
benefit of the public. '

We must, therefore, look to the provisions of
Senate Blll 176 to see whether the Supreme Court
Commlssioners are publiec officers or are merely
" employees of the court.

Section 1 of said bill quoted above provides for
the appointment of commlesloners by order of the Supreme
Court., B8ald sectlon requires the commissioners to have
the same quallfications and to take the same oath of
office as Judges of the Supreme Court. It also provides
that they shall be appointed for a term of four years,
Sectlons 3 and 4 of saild act read as follows:
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"Section 3, The supreme court en banc may
from time to time refer to such commlissioners
any casge or cases for the premaratlion by
sald commlesloners of a statement of the
faets and an opinlon upon the legal questions
involved or arising in such cases, and shall
by order precvide for oral arpuments before
them and the submlaslon of briefes to the

sald cdommissioners in cases referred to them.

Such commlsslioners may under the direction
of the supreme court prepare and publish
dockets from time to time of cases referred
to them, and hear oral arguments, The
supreme court en banc may order sald comne
mlssioners or any of them to sit with the
court en banc, or with either division of
the court in the hearing of arguments and
may asalgn cases go heard by the supreme
court or elther division thereof and said
commisslioners sitting with the' court, to
one of sa2ld commissioners for the prevara-
tlon by sald commissioner of a statement of
the facts and his oplinion upon the legal
questions involved or arising thereln.

Section 4, All statements of the facts and
opinlons of sald commissioners or any one
ol them shall be promptly revorted to the
supreme court en hanec, or to such division
thereof =2s the supreme court en banc may
order, Such report shall be in writing and
slgned by the commlssloner who prepared the
same, and shall show which of the other
commizsioners concurred therein; and any
commissioner or commissioners failling to
concur in a report shall prenare a separate
report and shall deliver the same to the
supreme court en bane or to the dlvision
thereof to which the original report was
made. Kvery report shall contain a concise
atatement of the faects in the case together
with an opinlon upon the legal questions
involved or arising thereiln, The supreme
court en banc, or elther division of the
supreme court to which such report shall be
made, may anprove, modify or rejlect tihe
same and whenever 1t shall approve & revort
as submitted or modified the same as approved
shall be promulgated as the ovinion of the
supreme court or such division thereof, and
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shall be filed and Judgment shall be entered
in the same manner and with like effeet and
gsubjeot to the same orders and motlons as

in the case of other opinions and Judgments
of the court en banc, or the division thereof,
by which the same shall be apnroved or Hro-
mulgated, and shall show which of the com-
missioners aund which of the Jjudges concurred
1n such ooinion; Provided, if such revort
ghall have been made to elther division of
the supreme court, and shall have recelved a
majority vote of the membere of such division,
if any of the Judges of such division dlssent
from the ovlnion of the commlssioners, such
cage may be transferred from such divislon

to the court en bane, in the same manner and
with like effecot a8 coses now or may heree-
after he traneferred when the orinion 1is
written by one of the Jjudges of such division.
The commissioners shall be subjeet to the
rules and orders of the supreme court and
shall in fact nerform sueh servlice as the
court msy redquire and the court shall by

rule orovide for carrylng into effect the
provisions and purposes of thls aet in order
to exrvedite the business of the court.®
(emphasis ours,)

While Sen=te B1ll 176 requires the commiseioners
to take an oath of office =nd ocrescribes a term of
orfice, yet 1t doee not invest them-wlth any part of
the sovereign power of government, They are glven no
authority to do anything in and of themselves, but
they can only do what 1s asgigned to them by the
Judges of the oourt, and what they do then has no
legal or binding effect unlees it is aporoved and
adopted hy the court. Sectlion 4 of the sct, sunra,
provides that "The supreme court en banc, or elther
division of the supreme counrt to which suweh report
shall be made, mey approve, modlfy or rejeet the same
and whenever it shall approve & revort zs cubmitted.
or modifled the same as avproved shall be promulgated
as the ovrinion of the asupreme eourt or such division
thereof, * #* #% - The last sentence of Sectlon 4 of
the act reads as follows: ,

"The commissloners shall be subleet to the rules
and orders of the supreme court and shall in
fact perform such service as the -court may
require and the court shall by rule r»rovide
for carrying into, effeect the provisions and
purposes of thls act 1n order to expedite the

- business of the court,"
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It thus apnears clear that the commlssioners are
employees aopoiated by the court to asslst the court
in 1te work and-to expedite the business of the court,
Not being state, county or municipal offlcers, their
compensation can be increased during their terms, and
1f Senate 13111 176 has the effect of inereasing ihelr
compensation during thelr terms, 1t does not' violate
Section 13 of Article VII of the Constitution. There
ie no nprohibition in the constituitlon against inocreasing
the coimpensatlion ol employees,

There is another reason why we think Cenate 1211l
176 does not violate Seetion 13 of Article VII orf the
Constitution, and that 1s that 1t does not actuzlly
provide for an 1lincrease in comoensation of the com-
missioners, What it does 1s. to provide a method by
whiech the comuwensztlon of the commisgloners ls to be:
determined. It does not state the comnensation at any
glven figures, It provides that the compensztion shall
be the same @8 that of the Judges of the Supreme Court,
be that great or small., ‘he compensatlon of the Judges
is the yardstick by which the compensatlion of the
commissioners 1s to be messured, The increase in
the compensation of the Jjudges does not increase the
compensation of the commiesloners as set by Senate
B41l1l 176, but it merely produces a different amount
for the compensation of the commlssloners in zccordance
with the formulc for determining the comprensation as
get forth 1n said zet,

An increacge in the gonpensation of Judges of the
Supreme Court oroduces s to the comrensation of the
commissioners & result similar to that produced uson
the compensation of & county offlcer when the nopula-
tion of his county increases during hls term, and
thereby putes him into a different salwrv bracket. In
Btate ex rel. v, Hamilton, 303 Mo, 302, 260 3, W.

466, & circult clerk had ﬂued to recover increased
salarj to whieh he contended he wos entitled by reason
of the chonge in ithe population of his county whienh put
his county in & higher salary bracket. His clsim

was opposed on the ground that his sslary could not be
increased during hls term under the counstitution.

In ruling the care the Court said, 260 8, ¢, l.c. 469

"This sct of 1915 wos in effeé€t when relator

was elected, Under it, relator's salary

wes flxed for hls whole term, but was not 1in
named dollars and eente for the whole term.

The effect of this act of 1916 was to say to
relator, !'Your salary shall be determined
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upon the presidentlial vote of 1216, until
thiere ie another presidential elactlon, at
which time your county may be ln & lower or
& higher clzss, acecording to the nopulatlon
indicated Wy the wresidential wvote.'! “The
salary, in amount, was flxed by law ng to
relator's offlece in any event. If his county.
was not subjected to & chwnge of class, his
salary wes not chinged, If hls county (by
a decrezsed nopulation) drovped to a lower
clasg, his snlary was fixed, and was fixed
before his election, althouch the chanje of
claess misht give him s dlfferent amount., o
too, if hiz vormity increseed in vopulation
anld thereby 2aassed to a higher classg, the
existing law (that in force ot the time of
his election) fixed for him 2 solary. True
it was higher, but 1% was Jdefinitely fixed
at the date of hils election. If khe act of
1215 had e=id that the. circuit clerk of
Crawford county, elected in 1916, shall
recelive 1,600 per yenr for the first two
years, and 11,9850 ner year for vhe last

two years of the term there vould be no
cuestlon. Section 8 of article 14 of the
Constlitution could not be invoked, YVecause
the salary would not be elther increcsed or
decrcased durlng the term, To my nmind the
aet of 1915 =g it now stande is no nparar

a violaticen of szeetion 8 of article 14 orf
the Constitution, than the supnosed law.

The lawmakers knew the nresidential election
years, and with this Xnowledge clacslfiied
the counties as to salaries, and provided
that sueh salsries should he determlned by
the last ~revious »resldentisl vote. fThe
galary of each class was filmed, and ag zald
no subgecuent law has changed. the Tlzed
salaries, %he mere fret that o county
nassed from one cleass Lo ke other does

not deorive the holder of the offlce of the
salary f1xed by law, =and flxed too, at a
“time long nrlor to releator's elecction. In
our Judgment seetion 3 of artiele 14 of the
Constltuticn does not »reclude a recovery

by relator. 7Thie beczuse hils salary was
fixed by law before hla electlon, and no

law since entcted has changed 1t, execent =
we may nerozfter note.!
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To the same effect ic the ease of State ex rel. v.
Linwille 318 Mo, 6298, 300 8, W. 1066, Senate Bill 176,
which was 1n effect trnen the commissioners werse umointed,
provided that they should recelve the same amount of
compensation ag the Judmes of the JBunreme Court, whetiner
that amount wns $10,000, %12,000 or some other amount
which the uepiﬁlmture ni*nt vrescribe for the Jjudges,

" In effect seida bill &efinitely fixed the comnensation
of the commlesioners, and the mere fact that other cip-
cumstances provided for in the act came into play
which made thelr compensztion more than it was when
they were apvointed did not amount to an increase in
thelr compenszation any more thean did & chanre in Jopu-
lation ol ecunitlee durlng the terms of county oifilcers,
thereby Juttin“ suech offlecers in & hicher salary bracke
amount te an Incresse in eguch salsries In the Hamilion
and Linville cases, supro. '

‘Conclusion

It is, therefore, the ovinlon of this office thatl
Senate Bill Fo.-l“@ will become effeetive <entember 10,
1947, and that eaid bill and Senate Bill Wo. 176 ere
constitutional.

¥
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Yours very truly, .

i

Harry H. Kay
Agssildtant Attorney Gencral

APPROVED:

'J. E. Taylier
Attorney CGencral,
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