’
L

* RBAL ESTATE CONMISSION: Section 14 incl.ides misdemeanors as well as

felonies.

A judgment upon an 1nsuff101ent information
is not a conviction within the meaning of
Section 14,

7
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setober 30, 1947 _ i
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Wr, John Y/, llobbs, Secretary
Mlssourl Heal ustate Commission
Jofferson City, Nissourl

Dear lir, Hobbs:

This is in feply to yoﬁr letter of October 1, 1947, in
which you requested an opinlon from thls department, reading,
in pert, as follows:: :

YPursuant to the visit of Commissioner
grivlaherty and myselfl with you yesterday
afternoon 2nd the conversetion in resard
to Seetion 14 of the Missouri Real

" I'state License Law, llay the Ccommlission
request an opinion fron you on the fol-
lowing complalnt,

"Phis office received a letter of com-
‘plaint and the Certifled copy of the
Circult Court of 3Jcott County, Missouri,
copy of which 1s enclosed and self ox-
planatory.

"You will notlce that the plea of gullty
1s to a misdemeanor instead of a felony
as origlnally filed in the above sult,

4, LY Ay "
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“e will enswer your réqueét in two parts: (1) TDioes
cecetlon 14 1nclude the crimes listed even though they arce only
misdemeanors, and not felonies under the criminal statutes?
(2) Doecs the enclosed copy of the reeord show convictlon of a
crime within Sectlion 147 )

dectlon 14, Laws of 19241, pane 43C, rcads, in part, as
follows: '
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"ihere durln; the term of any license

~ issued by the commnission the licenses
- shall be convicted in a court of conm~

petent Juriasdietion in the state of

lssouri or any state (ineluding federal

courts ) of forgery, embezzlement, ob=

taining money under false preotenses,

extortion, eriminal conspiracy to de-

fraud, or other like offense or offenses

and a duly certiflied or exemplified copy

of" the record in suclh proceedings shell

be filed with the commlssion, the com~

mission shall revoke forthwith the license

by it theretofore issued to the licensee

8o convicted," .

That the Commission has no discretion 1n o proceeding
under this section does not appear to be questioned, The plaln
wordingz of the section indlcates that vlien a duly certified copy
of a record in the criminal proceedings e;ainct a broker or
salesman is filed with the Comalssion, it 1z mandatory that the
Cormission revoke tho license theretofore issued, It wag so
considered in the case of lieyer v, Missourl Real 7Fstate Commis-
sion, 183 3,%. (2d) 342, wherein the Court sald, l.c, 343:

" & ur 4 Many speclfic grounds are pre-
seribed 1ln Section 10 of the sbatute on
whieh the Commission may revoke such
licenses, Froceedings under tuls section
contemplate a hearing on the questlon of
the puilt of the porson proceeded against.
but, under the provisicns of 3ectlon 14,
it 1s made mandatory for the Commlasion
to revoke such licenses t'where during the
term i % M

In ection 14, the Legislature dilid not qualify the crimes
listed nor even 1imit them to the ones named, but included "or
other like offense or offenses." There are no exceptions set
out, and to say now that the Legislaturc intended to except
conviction of misdemeanors would be doing violence to the act
and its plalin wording. In HePlke v, Priedman Loan and lercantile
Company, 206 Ho. App. 187, the Court stated, l.c. 191:

" o2 ind no citation of authority is
necessary for the proposition thut o case
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which falls within the purview of a stat-

" ute cannot be excepted from its operation
unless it comes clearly within an exception
named therein, that 1s to say courts cannot
sus sponte except eases from the operation
of a %aw but must take the law and apply 1t
~a3 the Leglslature made and intended 1t and
this is the rule even when the exeeptlon
would be an equitable one, = #

Throughout the act, 1t is plainly indicated that the
‘Legislature desired to bring under rigld control. those who
deal in the buying and selling of real estate, as witness the
wording of Uectlons 7 and 10 of the act., 'The purpose of these
acts may be found in an expression of the Utah jupreme Court
in a recent case, Andersen v, Johnson, 167 fA.L.H. 768, which
dealt with the Utah leal Tstate ™rokerst' Act, l.c. 771:

vy 1ts inherent nature, real estate busi-
ness requires confldence in and honesty of
those delegated with authorlty to list,
rent, supervise or gell real estate be-
longing to others, Public criticism of
real ostamte rackets and unsecrupulous and
unworthy brokers and agents has caused the
respectable and rellable real estate brokers
and salesmen, throushout the land, to pro-
mote and demand legislative supervision and
regulﬁtion of those enzazed in this business,
3w . ,

In a Misscuri case, “tate ex rel, Lentine v. "‘tate roard
of Health, 65 S.W, (2d) 943, concerned with the action of the
state Toard of Health In revoking the license of a physieian,
the Court said, lecs 946 _ , .

" % % % given the construction for which
rolator contends since such conduct does

not come within any of the acts emummerated

in our statute a physlelan liconsed in

this state could fellow such a reprehensible

and immoral practice with impunity so far

as his right to practice medlcine 1s cone-

cerned and without belng subjected to depri-

vation of his license, ‘e have heretofore
touched upon this contention and indicated
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that we do not think the statute should
be given such a narrow or restrictod cone
struction, s = #"

If misdemeanors were not included under trls sectlon, thore
are many offenses listed in Section 14 for which a broker or
- s8alesman could be convicted and st111 retain his license, because
they are only misdemeanors, and not felonles undsr the criminal
statutes, for example, the followinu, all from the levised
ntatutes of iissouri, 1939:

ectian 4490 - ¥raudulent conveyance; '

ixecuting second deed fraudulentlys

4491 -
" 4598 = Destroylng wills and other instruments;
" 4599 «~ Accessorles before the fact;
" 4631 - Torcible entry and detainer:;
" 4632 - Conapiracy.

nrokers and salesmen are confronted with these offenses canstant-
1y in thelr work, and due to the nature of thelr work, even more
so than the general publlc,

ye think that-to follow the rules of construction and :zive
effect to the purpese snd intent of the act, the languagze of
the statute includes the crimes listed in “ectlon 14, even thouzh
they are only misdemeanors in some instancea, and when a duly
certifled copy of the record of convictlon is before the Com=~
mission, it is mandatory that the llcense of the person oflfend-
ing be revoked, e fully realize that injustices may some tines
be worked by such a construction, hbut as was said by th@ Court
in Gobinson v, Union Wlectric Light 2 Pover Co., 43 5.7. (24)
912, l.c. 914:

e can lmaglne cases where thils ilnterpre-
tation of  the statute wlll doubtless work
an injustice, and foxr all we know this mey
be sueh a case; % # & At any rate, our duty
is only to 1lnterpret the sbatuto as written,
and, if there are any inequalities 1In its
practical application, thozs are matters
whlch the Legislature in 1its wisdom will
goon correct," -

The second part of your inquiry 1s divected o a specific
ecase now bofore the Commlssion. A copy of the court pecord in
the case has been filed and ls before the Commission for deter=
mination. It 1s the duty of the Commission to inquire 1lnto the
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record to see if all the provislons of Section 14 have been
couplied with before the llicense is revoked, #Ry thls, we do
not mean to intimate that the merlts of the criminal proceeding
may be inquired into, but that a record must be scruéinized to
ged 1f CJeection 14 l1ls applicable, If one of the conditions for
revocation are not met, the Commission may not revoke under

Seetion 14, The pertinent parts of the record, for our purposes,

are as follows:
'@T”‘m AMTHEDTD
WINPORMATION TR A RISDL ;m.ALD.u
hleky: LCU.E‘“ COURT
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" 2 # the szald defendant —
did then and there wilfully and unlawfully,
conspire, cowmblne and confederate with one
to commit an offense, to-wit:
to unlawfully, wilfully and feloniously
forgo the signature of to a
written instrument purportlng to convey an
interest in real property, contrary to the
form of" the :statutes in such cases made and
provided and azalnst the pcace and d*unlty
of the Jtate,

N nl REN
- 5 5

YAUD THIRTAFTER, TO=WIT:
3* 3 3 * 3%

My 4 ot whereupon the Defendant weives arraiwn-
ment and enters a plea of guilty to the charge
of Conspiracy as charged 1ln the Pirst Amended
Information heretofore filed in this cause,
and thils cause is now Laken up and submltted
to the Court so that judgnent may oe rendered
agalnst him according to law.

"and the Court being sufficiently adviaed of
and concerning the premises, doth flx his
punishuent at a Fine of %100,00,

"IT I BUERTPONT, GRNTRNCED, ORDARED AND ADw
JULGED BY THE C:J 1Ty That sald Defendant,
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having entered a plea of wutlty
as aforesald, be assecsed a Wine of *100 00,
together with the costs herein,”

You. w1ll note that the judﬁnent of the Ccurt is upon the
"plea of guilty to the charge of Conspiracy as charpged in the
Mrst Amended Information.

eetlon 4075, R.5. Mo, 1939, reads ns follows:

"In trials for conspiracy, in those cases
where an overt act is reguired by lew to
consumate the offense, no conviction shall
be had, unleas one or more overt aects he
 expressly alleped in the indletment and
proved on the trial; but other overt acts,
not alleged in the indlctment, may be

siven in evidence on the part of the prose-
cution,” (Uncerscor;nw ours, )

Bection 4633, R.il. 0., 1939, reads as follows:

"o agreenent, execept to commlt o felony
upon the person of another, or to comnlt
arson or burglary, shall be deemed o con-
spiracy, unless some act besides such
agreemont be done to offect the object
thereof, by one or more of the parties

to such affaemant." (Underscoring ours, )

The charge of consplracy has been set out above, but we
think that the charge was fatally defective in that 1t did not
allege an overt act pursuant to the agreement as required by
the sectlions above, :

flas the defendant in that proceedin: bscn convicted of
any erime, and if so, of what crime has he been convicted?
A determination of these quostionu 1z necessary in order to
ascertain whether or not Sectlion 14 applies to the instant
case,

: Vebster's lew Internatlional Dictiorary def14es the word
"convict" as follows:

"To prove or find guilty of an offense

or crime charced or of wrong; t0 pro=-
nounce or find gullty, as of a crime by
legal declslon,  # %" (Underscoring ours, )

~
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flack?'s Law Dictionary defines the word "conviet" thusly:

"o find a man suilty of a criminal charge.
o wl (Undfrscoring ours.) .

Therefore, in order to seay that a person has been convicted
1t follows that hie must have been charged with a erime, The in-
formation 1n the instant case does not charge a crime, for the
‘resson that it does not allege lacts sufficient to comstitute a
crime as required in ueetions 4075 end 4633, above., In the case
of Tx parte Sydnor, 10 #,W. (24) 63, the Court said, l.c, 644:

"Now, is the informatlon wholly a nulllty
because 1t does not charge that tho of-
fense was committed during the perilod of
one ‘year preceding the filing of the in-
formation? The rule which we adopt, and
which we think is e¢learly correct and in
accord with our decisions in this juris- -
dletion, is that although much of lmper=
fection of an indlctment or Information
may be disrezarded after Jjudgment, yet the
information or indletment must slways,
whether time be of the essence of the of=-
fense or not, state in somds manner that
the crime 1s charged as having bsen com=
mltted within the period so as to avold
the operation of the bar of the statute, -
If the information, thouzh omitting the
day and month, yet showed the year or a
péried wlthin a year, it would be suf-
ficient, since 1t would show th&at the
prosecution is not barred, # = ¥

- T S R

"It is true there are cases in which
language 1s used in a broad sense which
mipht lend support to the view that thils
informatlion 18 sufflclent at this stage
of the case., Yet the dlrect anuthorlities
and the genseral rule are clearly to the
effect that the instant information is no
charge upon which a convictlon selither by
plea of gullty or upon trial may be per-
mltted to stand., DPetitioner discharged."
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In 42 C. Je ey ab paze 835, the ruls is stated:

"There can be no trial, conviction, or

punishment for a crime without a formal '

and sufficlent accusation., i %+ # The '

accugatlon nust charge an offense; it

must charge the particular offense Tor

which accused l1s tried and convicted;

and 1t wust be made 1in the particular

Torm and mode required by law, i+ % 4 #"
(Underscoring ours, ) '

In State v, Rlven, 151 s.i. (24) 1114, the Court said, l.c.
1118: :

" o3 % An indictment or informatlon will
not be held bad after verdict unless it

- falls in some essentlal averwent necessary
in description of the crime, s« & #%

In view of Jectlions 4075, 4633 and cases clted abovs, we
think that the judgment of the Court was upon an information
which did not allege an offense, and, therefore, the licensee
in this cése does not now stand convicted of a crime 1listed in
Sectlon 14, If a porgon has not been charged with a crime he
cannot be sald to stand convicted of a.crime, '

Conclusion. | -
’ . . \ .
It 18 the opinion of this department thatb:

(1) tvhen a duly certified copy of the proceedings wherein
a8 llcensee has been convicted of one of the offenses cnumerated
in Section 14 1s flled with the Cormission, it is mandatory that
the Cormisslion revoke the license of the offending person, even
though the offense ls only a misdemeanor under the criminal
statutes, ’

(2) The license of the broker should not be revoked on
the record now before the Cowmmlsslion, for the roason that the
~record does not show that he has been convicted of a crime under
Jection 14 of the act, '

Nespectfully submitted,

APPROVED: | © JOHN R. BATY
Asslistant Attorney General

J« . TAYLOR
Attorney Gensral
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