
TAXATION AND REVENUE: Niiss Juri Power & Light Comp.1ny not liable 
for l~ssoliri ~ncome tax upon refunds ordered 
paid to consumers. 

June ll, 1947 

l:<Ir. Haskell Holman, Supervisor 
Income Tax Unit 
Divieion of Collection 
Department of Revenue 
Jefferson City, i\tissouri 

Dear Sir: 

. 
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Reference is made to your letter requesting an official 
opinion of this ofrice and reading as follows: 

"Enclosed herewith is the carbon copy of 
a letter from Mr. Lester G:J Seacat, an at­
torney for the Missouri Power & Light Com­
pany. 

"After studying 'this letter wlll you please 
advise whether or ru't in your opinion the 
Department of Revenue would be permitted to 
enter into such,agreement with the Missouri 
Power & Light Company." 

The letter referred to by you in your inquiry reads, in 
part, as follows: 

HThe facts are these: In 1942 the li'ederal 
Power Commission issued an order reducing 
the rate .chargeable by the Panhandle East­
ern Pipe I.ine Company for t;as sold by it 
to the J!Tissouri Power z~ Light Company (and 
other distributors) for resale to the cus­
tomers of the ~'!issouri Power & Light Com­
pany. The Panhandle Company prose,cut ed a 
proceedings to obtain a judicial review of 
that order. The order lowering the rates 
was stayed pendente lite on condition that 
the Panhandle Company pay to a custodian 
appointed by the court that part of the 
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amount received by i't from time to time in 
payment for gaa at the old rate which repre­
sented th~ diff'erence between the old rate 
and the new re.te fixed by the Fedel~al Power 
Commission~ _ 

nfn conformity with the stay order, during 
the balance of 1942, all of 1943 and 1944 · 
and part of 1945 , the r-Ii ssouri Power & Light 
Company • in the usual course of business, · 
paid for the gas it purchased. for resale 
from the Panhandle Company at the old rate. 
After the receipt of those payments the Pan­
handle Company determined the dii'ference be­
tween the amounts payable under the old and 
new rate and paid that difference to the 
court's custodian •. The amounts so deposited 
with the court by the Panhandle representing 
excess payments made by the f.irissouri Power 
& Light Company aggregated $595,.843.26. 

Hin 1945, thEJ Supreme Court of the united 
Jtates aff'inred the order of the Federal 
Power Comndssion, and remanded the case to 
the Circuit Court of Appeals for the Eit~hth 
Circuit for further action in accordance 
with that decision. , Later, in 1945, the D~­
partment of Jus'tice, on behalf' of the United 
States of ~nerica, intervened in the proceed­
ings then pending in the Circuit Court of 
Appeals for t.he Eighth Circuit and asserted 
in substance that the moneys in the im­
pounded fund belong in equity to the ulti­
mate consumers of the gas represented there­
by and sought an order that such moneys be 
distributed directly from the court's cus­
todian to the individuals who were customers 
of the Missouri Power iL Light Company while 
the fund was being accumulated. 

11 In connection with its intervention, the 
Government also soug-,ht and procured an order 
.from "tlie court requiring the. Ntissouri Power 
& Light Company (and other distributors· simi­
larly situated) to claim or disclaim any in­
terest in the ftmd. In response to that 
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order the IJiissouri Power & . Light Company 
filed with the court a limited di sclainter 
wherein it declared that it was.Willing to 
disclaim any interest in the impounded fund 
in. favor of its customers who were consumers 
of the gas represented thereby on condition 
that it could effect a determination by the 
taxing authorities of the United States and 
the State of IIissouri that there would be 
no liability for income tax asserted against 
the I-1issouri PQwer & Light Company in the 
event the court should order this money to 
be Llistributed directly to the conswners. 

;;so far as tl1.e State of r-l:issouri is concerned, 
the question arises as to v1hether or not the 
fact that the legal title to that portion o£ 
the impounded fund lvllich represents excess 
payments made by the 11fdssouri Power 8·:. Light 
Comp~ny durin~:~ the pendency of the litigation 
may have reverted by oper&tion of law to the 
Lissouri . PoviGr (!; Lit:ht Corapany ·upon the af­
firmance of the order of the Federal Power 
Com.,dssion by the Supre ne Court of' the United 
States cre<::.ted income of the l·Iissouri Power 
(.: Li,;ht Company which is taxable under Arti­
cle 21 of Ohnpt.er 74, Revised Statutes of l'ilis­
souri. 1939, and·the amendments thereto, even 
though the-court may hold that the ultimate 
consumers have a superior equitable title 
thereto and order its custodian to distribute 
the fw1d directly to such ultimate conswners. 'if. 

We are further informed· that the }\\is scurf Pmv-er l.~.~ Light Com­
pany uses the accrual sys't'em Qf bookkeeping for income tax pur­
pose~. \ve alsQ understand thnt the severe.l proposed plans of 
distribution of the impounded funds each contemplate their direct 
distribution to the cons.w11ers of the l"iissouri Pm1er [,~ Light Com­
pany, and that no part of such moneys will .cone into the hands 
of the I!lissouri Povrer t. Licht Company. 

At the outset, i·Je 'tdsh to point out th;:,:t there is no provi­
sion in the 1vlissouri sta.te income tax la\1'1 <Ccuthori zing trclosing 
agreements!t such as are permitted under Section 3760 of the-In­
ternal Rev-enue Code of the United States. 'fherefore, this opin­
ion necess~.rily will consi<ler only the legal effect of the facts 
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set out herein, and is.not to be construed as amounting to such 
a 11 closing agreement~" 

We think the question presented must be resolved by de­
t~rmining whether or not the holding of the naked legal title 
to the funds representing the overcharge made by the Panhandle 
Eastern Pipe Line Company constitutes "income" to the Missouri 
Power & Light Company. Throughout this opinion we assume that 
ultimat~,ly all of' such excess charges will be distributed 
directly to the consruners based upon their equitable title to 
such impounded funds. Of course,· if in fact any portion ot 
such impounded funds is returned to the ~lissouri Power & Light 
Company.for its own use and benefit, then certainly such funds 
must be treated as income to that,company. 

We have no appellate court decisions in M.issouri declar­
ing when income may be said to have "accrued." However, there 
are several decisions construing the Internal Hevenue Laws on 
this subject, and we feel_ that they are strongly persuasive. 
Your attention is directed to H. Liebes &. Co. v. Commissioner 
of Internal Revenue, 90 Fed. (2d) 932,' 1. c. 937, 938: 

"From the above expressions, it is appar­
ent that the general definition ~f 'accrued' 
is limited when taken in connection with in­
come returns. We may conclude that income 
has not accrued to a taxpayer until there 
arises to him a fixed or unconditional right 
to receive it. 

n•rhe complete definition would therefore 
seem to be that income accrues to a taxpayer, 
when there arises to him a fixed or uncondi­
tional right to receive it, if there is a 
reasonable expectancy that the right will be 
converted into money or its equivalent. 

11It is clear that where a claim exists, no 
income may· accrue, in the absence of a set­
tlement, so long as a judgment ha.s not been 
entered. * * * " 

With this in mind, it seems that there will be no accrual 
of income to the Missouri Power & Light Company of any portion 

/ 
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of the·impounded funds in tlle event that such funds are ulti­
mate~y ordered distributed direct to the consmners of the Vds­
souri Pow·er & Lie;ht Company. We, therefore, are led to the 
view that no liability for IJfissouri sta.te income tax will be 
incurred by the .lTissouri Power & Light Company. 

As lve have already considered the lack of statutes /au­
thorizing the Department oi' B.evenue or any other state depart­
ment or official to enter into "closing agreements'' similar to 
those contemplated by the Federal statutes, ,.,..e think it un­
necessary to further discuss that phase of your inquiry. 

CONCLUSION 

In the premises, we are of the opinion that no liability 
will be incurred by the lclissouri Power cc.. Light Colltpany with 
respect to funds impounded in the registry of the Federal· Gourt, 
representing excess charges m&de by a \Iholesaler of gas to said 
company, to the extent that, such impounded funds are ordered by 
the Federal Court to be distributed directly to the ultimate 
consumers. 

We are further of' the opinion that neither the Department 
of Revenue nor any other state department o:c official has the 
authority to enter into a Hclosing agreoment" with a taxpayer 
similar to such agreements executed under Section 3760 of the 
Internal Revenue Code of the United States. 

APPUOVED: 

J. E. TAYLOR 
Attorney General 

WFB:HR 

Hespectfully submitted, 

. \'/ILL I•'. B}i:.cdi.Y, Jr. 
Assistant At.torney General 


