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F·ARlV'..EB.S 1 FIRE AND : Farmers 1 mutual fire a1 d lightning insur-
LIGHTN:Q[_G INS. cos. : ance companies may 'not write Il@].ieies 

: ·against loss of personal property by theft. 

November 17, 1947 

Honorable William J. Ltilwee 
Assistant Prosecut1I1g il..t.torney 
o:f Jackson County 
Kansas City, Missouri 

Deur f!Ir~ Cfilwee: 

rrhia opinion is in response to your letter of 
recent date, raising the question whether the li'armers 
and Merchants liiutual >'ira Insurance Company of Jackson 
Uounty, Missouri may insure its members against theft 
under the pr·ovisions of ;:,.:;ection 617?, h.;;). Mo. 1039, -as 
amended in Laws of Missouri, 19431 pape 612, etc. Your 
latter is as follows: 

11 In the rural parts of Jackson county 1 
Missouri, the farmers are troubled in­
creasingly with ·the lea s by theft of' 
their hogs, cattle, corn md oth~r per­
sonal property, and they feel that if 
they were mutually insuring each othel~s t 
property that it would serve toward 
bringing greater alertness and co­
operation in prevent in{;; these thefts. 

"We would appreciate an official opinion 
from. your department as to whether their 
local f:'armers' Mutual Insurance Company 
may mutually insure\ the hogs, cattle, 
corn and oth(;r personal prore rty of their 
members against theft under• the provisions 
of Section 6177, H.~. Ho. 1939, as amend­
ed in Laws 19431 at page 612." 

Section 6177, n.J. Uo. 1939, was enacted as an 
exemption statute. It was pa.ssed as a new Act, Laws of 
Missouri, 1889 1 page 55 1 with two sections. 'J'he Act 
provl ded for the exemption of farmers t mutual fire and 
lightning insurance companies from the terms: of general 
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insurance laws o.f Chapter 119 of the then Levised :.)tatut~)s. 

'!'he new Act of' 1889 was amended, Laws of Missouri, 
1891, page 1651 and still remained an exemption statute, 
numbered Section 5909, with the further provision that a 
farmers' mutual f'ire and. lightning insurance company could 
be incorporated by filing a copy of tts constitution and by­
laws with the Secretary of State, and paying the sum of 
~~10.00 into the State '1lr·ea.sury. 

Said Section 6177, H.s. Mo. 19391 has been carried 
-through the several revisions o1' the statutes, and in amend­
ments 1n ·the Session ·Laws, as an exemption statute, with 
the still existing proviso for organization as noted above, 
and was so retained in the amenruaent thereof, Laws of -
Missour·i, 1943, pat_~es 612 1 -613 and Gl4. Throughout all of 
these revisions and amendments Article 15, Chapter 37, in• 
cluding. said .Section Gl77 1 by whatever number, was tltled, 
and is now so denom1na ted·.. as "Farmers' Mutual l;·ire Insur­
ance Companies oi~ .z~ * tt • There was no provision whatever 
in any amendment or revision of the statutes touching the 
_subject mattor o£ said Article 151 including Section 6~77, 
authorizing such OJ m.paniea to include in a policy contract 
any risk upon the property of the membera except loss by 
:fire and lightning. 

Article 15 of Chapter 37 1 n .s .. Mo. 1939, f'urnishes 
in its sover.al sections an interesting background for ob­
servation of the authority of farmers' mutual insUrance 
companies to org~mize companies for difL'erent kinds of 
coverage. 'fhere are no les~ than three dit·.Lerent kinds of 
.farmers' mutual insurance companies that may be organized 
to carr·y on a mutual .insurance business under said Article 
15. 

Said Section 6177 provides for the organization of 
farmera'.mutual fire and lightning insurance companies. 

Section 6181 of' said Article 15, provides for the 
organization of farmers' mutual tornado, windstorm and cy­
clone insurance companies-., 

Section 6183 of said Article 15, provides Cor the 
organization of farmers' mutual hail insurance companies~ 

It is evident that the Legislature intended that 
the several kinds of farmers• mutual insurance companies, 
as identified by the three sections hereinabove mentioned, 
were to be confined strictly to writing risks covering only 
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the hazards mentioned in each of said sections. 

'lhe Legislature did not provide in said Article 
151 or elsewhere; 1'or the organization of .farmers' mutual 
casualty insurance companies to cover lass by theft, nor 
has the Legislature included in any of' said sections of' 
said Article 15, the power of any of the three kinds of 
companies, fire, windstorm or hail, to engraft onto a 
contract against .loss by any of' suc;h risks, the risk or 
loss by theft. · 

l"he amended Section. 6177, Laws or Missouri, 1943, 
page Gl2, includes numerous changes by insertion or word~, 
and elim:l,nation of words, but nowhere qoes it include 
authority fox• a farmers' mutual fire and lightning insur­
ance company _.to write a policy against the hazard of theft 
nor to include a risk against theft in a fire and lightning 
policy contract. 

Said Article 15 was again amended by the 64th Gen­
eral Assembly of this State in Hou:;le Hill #351, which was 
truly agreed to and finally passed• by adding a new section 
to be known as Seot;ion 617'7a immediately following Section 
6177, H.cl. Mo. 1939. Said :::,ection 6177a is as follows: 

tt Farmers t mutual insurance companies or­
ganized 1n accordance with the provisions 
of this article are hereby authorized to 
issue e1(tended covorage indorsements to 
their pqlicies to 1nsut•e the property of 
members against 1oss !'rom windstorm, hail, 
explosion~ riot, riot attending a strike, 
civil commotion,. ·aircraft, vehicles, and 
smokeo" ~ · 

, It will be observed that said amendment numbered 
Gection 6177a, while authorizing extended coverage by in- ' 
dorsement in many particulars by companies organized under 
the named sections of saicl Article 151 'does not include any 
coverage of theft in any ot such classes of farmers • mutual 
insurance. 

rrhe writing,· of a risk against theft by any farmers' 
mutual .fire and lightning insurance company in· a fire policy 
or other policies 1n the present state of our statutes would, 
we believe, be ultra vires. 

Section 5 oi: Article XI of the 1945 Constitution of 
this State is, in :rnrt, as follows: 
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HNo corporation shall engage in business 
other than that expressly authorized in 
its cha.l"'ter or by law, ~~ ·::· i!- ". 

'I'here being no statute in -this State permitting 
the writing of theft insw ... ance by farmers 1 mutual insur­
ance ·companies as a part of the risks provided for would, 
we think, under the above prohibitive clause of the Con­
stitution, render such unauthorized coverage void, ii' in-
cluded in a policy issued by ·such company • · . . . 

The.only recovery which may be had, as wo .reud the 
authorities, for 11 thef't" under a fire policy is wher•e f'ire 
was. the proximate cause of the loss, and tho.t't occured dur­
ing or aftGr the on-set of thH :fire. This subject is very 
interestin.r.;ly treated in Wood on Insurance, Volume 1, pages 
264, id651 Section 106• which so states the rtue. and ci tee 
the c r~.se of 1:·l· ewmark vs • Insurance Company, 30 Mo. 160. The 
Newmark case was one where a loss occured by fire on a stock 
of goods owned by plaintiff covered by a policy issued by 
the de£endant. Some of such goods were stolen as a conse­
quence of' being exposed by the firo., 'l'he controversy was 
whether the company was liable for the theft of the goods 
after the fire was extinguished as well as during the fire. 
'J.'he Court, l.c. 1641 said: 

"* '~" * the precise time when a the.ft 
occurs is not important. if it be oc­
casioned directly by the rj.re. * * i} n • 

'l'here are num:erous decisions by the Supreme Coui't 
and the Courts of Appeals of this State const~lirig poli­
cies written on one lirie of risks with respect to health 
and accident, .deny-ing the right of recovery 1'or a loss not 
strictly wi·thin the terms of the poli·cy, for instance, 
death from typhoid under c~pensation insurance, as not 
being an accident causing an injury or death within the 
course of employment of the employee. 

We .:Cind no Missouri case on the question oi' liabili­
ty under a mutual fire policy for loss under any risk other 
than that of fire, · 

32 c.J. states. generally, the rule of liability 
of companies under the general head of nMutual Companies", 
page 1018~ l.c. 1028, the f'Gllowing: 
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11 -!1- i~ * The company may enter into a valid 
contract of' insurance ac;alnst such and only 
such risks as 1t is authorized to insure 
against by· its charter, or articles, or the 
statutes under which it is created. ·:t- * * "• 

The above ()orpus Jur.is text cites, under f'ootno,te 
47 1 numerous cases from many jurisdictions holding thata 
company authorized to insure propertj on one class .o£ risks 
was not liable for a loss on an entirely dif'L6rent kind of' 
risk. Such footnote, with cormnents on several of such 
cases, cites the following: 

ln the ~~iscons1n case of O'Neil vs. Mut •. :'• Ins. 
co., 38 N.~. 3451 it is held: 

Under authox·i~ty to insm·e detached 
dwellings, farm buildings, etc., a 
mutual company has no power to in­
aura an incubator build:i:ng. 

In the i'Ilnnesota. case of Delaware l'armera t. 111ut·. 
Ins. Co. va. Knuppol, 57 N.~;:r. 656, it is held: 

Authority to insure ~rm buildings, 
live stock• and grafn against loss 
by fire does not cov,c.,r the power to 
insure growing grain against hail. 

In the Pennsylvania case ·of' Knapp vs. North Wales 
Mut. Live Stock Ins.·Go., 11-Montg. Co. (Pa.) ll9,1t ..,vas 
held: 

Authority to 1ns1ll'e furniture, goods, 
wares, morchandise, and ef'_,_ects does 
not' cover live stock insurance. 

In the Michigan case of Preferred Masonic Mut. 
L. Ins. co. vs. Giddings, 70 N.;;J.,~ 1026, it was held that: 

Under authority to lssu~ policies 
payable on the death of insured 
that a policy payable on the oc­
currence o~ total disability is 
unauthorized. · 

In the iiJassachusetts case of Knowlton vs. Bay State 
Beneficiary Assoc., 50 N .:;. 9291 ·it was held that: · 
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Under a statute restricting casualty 
inaw:·ance on the assessment plan to 
cases of accidental death or disability 
such a company has no power to insure 
against disability from sickness. 

So,· it seems, considering the above, that Section 
Gl7'711 H.s. r~o. 19391 as arn.ended, Laws of Misaouri, 1943, 
-~ages 612, 613 and 614 1 does not provide for the insurance 
of·personal property by mutual fire and lightning insur-· 
ance companies against loss by theft. 

CONCLUSION 

It is, therefore, the opinion of this Department 
that farmers' mutual fire and lightning 1nsl.U'ance companies 
are not, authorized by the terms of Section Gl77, h.s. tAo. 
1939, as amended, Laws of Missouril 19431 .pages 612, 613 
and Gl4, or any other. section of' the statutes of the State 
o:C Missouri, to mutually insure the hogs, cat-tle, corn or 
other personal property of their members ag~!nst theft. 

APf'ROVID: 

J. E. TAYLOR 
Attorney General 

GWC:ir 

( 

Hespectfully submitted, 

GEOI-Lt.tE: W. Ch OWLBY 
Assistant Attorney General 


