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TAXATION: 
FRANCHISE TAX s 
RAILROADS 1 . 

All property and assets of a railroad corporation 
should be taken into account in calculating 
franchise tax. 

December 18 . 1947 

llonor abl e Clarence Evans, Chairman 
State Tax C~mniss ion 
Dopnrtmont of Revenue 
J efferson City , Missouri 

.Dear S 1rz 

This is in roply to ybp.r l ottor of recant cJ.ato rJhor•oin 
you submit a r aquost for an op inion on tho following state-
mont of facts t · 

"In ordEn• to arrive tl.t tho tnxabl<:!l assets 
of a railroad in Missouri, it has boon, 
by ng1•oement bo twoon the :r.nilronc1s nnd 
former State Tax Corunissions , tho policy 
to tnko tho po1•cen tnco of the nurnb f.:~r of 
ma in milos i n Missouri against the tota l 
main milos in tho . sys t o1: l a r·;o. i nst t ho total 
assots of the railroad . Tho d iff iculty 
in doi ng · this 1s thnt tho raill~oac.'l.s claim 
so many assots a ro not roally _ass9to but 
moro 1)001-d!oep1U{j figures ~~ .;; -::· <~:· o~:· 

"According to our 1ntot"prota tion o1' ·Section 
135 of Col•porntion Act 1943, which s t o.t os 
o.s f ollm•Js : 

*gvery foro1gu corporati.on engns ec1 
in business in this Stu.to whethor• 'I.UXlor 
a c.ortifica.to of authority issued undo1~ 
this Act or n ut , shall pay an annual 
franchise tax to tho State of Misaouri 
oqual to one-twentieth of one porcent 
of the pO.l"' value of its outstundin c; 
sh ar os o.ncl surplus omplo~tod in l>us inoss 
in this state , etc., ~mel for tho pti.rposes 
of this Act such corporation shall b () 
deemed to ho.vo employed 1n this state 
that p1•oportion of i ts entire outstan:1-
1ne shnroa and surplus that ita pr~rty 
ari1 asst~ ta in thia stnto b oo.rs to tl 
fts prop~1rty and o.ssots whorovor locato~. t 
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"\~o foal that the percentage shu~ld be 
used against all of tho assots and not 
tcy to discr~inate botwoen us:Jots." --

In addition to your request, wo have :r-eceived from yon 
a statomont made by tho ~Jab-ash Railroad Compnny ln relation 
to tho assessment of itn f'l~anchise tax fo1 .. the yoar 1947. 
Pl"Or4 this s ta toL1ont and your l"'Oques t, it so oms that tho ques­
tiori involved is r1hethor Ol"' not intt;mgible property of n cor­
pm'ation, ·which does not huvo a situs in this state, should 
be taken into considoro.tion in calculating tho fPnnchiE:o tax. 
Authority for tho imposition of' tho franchise tux is fnrmd 
in Soctlon 135, Laws of lli~lsouri, 1943, pn.go 410. '!lho portion 
of tho .section a.pplicablo to you1~ question rends as follows: 

" ·::. .J:· ·~=· Every foroign corporation onc;agod 
in busino.ss in this state who thor W1dor a 
certificate of authority issued under this 
Act or not, shall pay an annunl fro.nchise 
tax to tho state of M.iss01..u .. i equal to ono­
t~'!Elntioth of one per cant of the par value 
of its outstanding shares and surplus om­
played in business in this sta.to, or if 
tho outstandin&: shares of ouch corporati.on 
or any part thol'Oof consist of' shares with .. 
out pal"' vo.luo, thon, in thnt event,; fol'' 
tho pUl"Poses heroin contained, such shal,os 
shall bo considered n.s havirl[_,; a value of 
:jf5 .oo pol' slmPo, unloss the actual vnluo 
of such. shares should exceed ~p5.00 per 
shaJ.~o • in which case tho tax shall be levied 
nnd collected on the actunl valuo and the 
surplus, and for tho rm.rposos in this Act 
such col.,poration shull be doomed to ha.vo 
orup'lo;;"ed in this· Stato that portion of its 
entire outstandinG shares and surplus that 

' t·ts pl"'oporty and assets in this stato bear 
to o.ll its propor'by und nssots wherever 
loca. ted a ~:· -;-:- ·<J~ 11 

~rqm a rondine; of' this soction, it will be found that tho 
f.rnnchiso tax is basod on· tho vnluo of its ou ts.tnm11ng slla.reo 
and surplus employed in business in this ste.te • Th0 cc.intl-.0-
versy here is, what outstnnding sha1•es and surplus of the com­
pany uro employed in busL'1.ess in this state? In thG last 
clause of said Section 135, su_::n"'n, a schome for tho dotorm:tn­
a.tlon of this tax is providod. It p1•ovide~~ that a corporu.tion 
shall be deemed td hnvo employed in this state that pol"'tion 
of its entiro oD.tutanding shares and surplus that its prop0rty 



lion. Clal.~once Evans -3-

and assets in this state boar to all its Pl"oporty and assets 
wh<:n•over located~ VJith that principle in mind, the folloviing 
formula would be used: 

Tax base = outstanding shares 
and surplus 

X Property and assets 
:Missouri 

'T'otal prope'rty and 
assets 

in 

It further appears by the statement furnished by tha 
raill"oad company to you that this fOl"mula has boon follovrad 
by your department a.nd the railroad company in respect to 
d1stri0utablo property, but has not been followod nltocother 
/in rospoct to intangible property. However, we do .find some 
intangible items on this statement which havo, by the rail­
road cor1pany, boen calculated nnclor thc:J foregoing .fol'>ruula. 

In your lnt-Ger, you stato that "tho tVJo main items of 
contention are: l-'Invo8tments in Affiliated Companies' Pnd 
'Othor Invos tments _, t _ lJoing tho Hailrouds pv.1·chnsa of s toclts 
nne\ bonds in Companies a:Cfili&tod oi• not affiliated with them. 
rl1he oocond main i tara is 'Tompoi.,ary Cash InvotJtmonts' which 
consist of purchase or United States Govcn~mnent Bqnds, the 
claim boinc; tho.t this money is invor:tod in bonus for tho · 
purpose of paying taxes." -

Thoao items v1ould t;onol'ally coLIC \'Jithin tho classification 
of lntanciblee. Tho fact that tho co;Jllany has nw.de temporary 
cash invontmonts in L~OVOl'l:UilOnt i)OJ:KlG foP the pu1:>posa of paying 
taxes would. not j.-.omovEl such pl"opol ... t:toz f'l~om tho assets of tho 
company until they a.I•o paid ·out fo1• that pu1•pose. In other 
words, tlle cor:1pany, oven thouc;h it has mado invoo tments in 
bonds for tho pu!'pose of paying tnx<w, still l"etains control 
ovoP this inve.stmont, and v1o tlllnk that it would bo considered 
as u pfon ... t of tho propo1.,ty and assets of tho corporntion for 
taxing purposes. 

In the caae of Stuto vs. Freohold Inv. Go., 264 s.vl. 702, 
rlo5, tho Missouri Supreme Cmwt, in spoal::inc of tho naturo of 
this tq._x, said: 

' 11 -;~ -:$- ·:~ It will be notod that tho tnx is 
-not lovicd upon tho cnp:rtal stoclc and sur­
plus, but is r!lc;n~oly measured thEn~eby. It 
is a tax imposed upon col"pors.tions for the 
pl•ivilec;o of doing business in this state. ·::- -::·" 

It further nppoal."s fx>om the stntt3mont of tho railroad 
coupnny that tho contont.:on of that cor11pnny is that tho value 
oi' intanciblos not uned in operation aJ:•e not distr•HJutab;Le 
over tho system because they hnvo tlloir situs in Ohio where 
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tho Wabash 1s incorporated, and theil"' entire value is allocated 
to that state. It furthar·clai:ms that nona of' the valuo o"f 
this class of intangibles can bo asnicnod to Uissouri boenuso 
it has no situs in th--is stato. We havo made a diligent soarch 
fol" authorit1on on this question, nnc'i tho most respectable 
au.tho~ity that we find and tho case most 1n point is tho 
opin:ton of the Unitod Statos Supreme Court in th,o cnsa of 
Adams Express Coupnny vs. Ohio Stnte Auditor, 166 u.s. 185• 
41 L, Ed .. 965, l.c. 978. ·ru that caoo, tho quoutlon of tho 
aaElessment of s. ·fmnchiso ·tax ·>~a.s before tho cotu~t. The co:n­
tontion there was similar to the contontion hare--that is, 
that intnnciblos of tho expPoss cowpuny not located in the 
State of Ohio should not bo taken into consiclorntion 111 deter­
mininG the a.mou.nt of frunchiso tax duo from tho AdWllfl cotnpany 
to that stu to. The intn.n.giblas roforred to in that cnsa coJ;t-
s is tod of' bonds, stocks and 1nves tmonts • which produce a part 
of the value of tho capital stoclr of tho CO'ilpe.ny. Thooe stocks 
and bonds ho.d n spociul situs in other 2tutos, and the oxpreas 
con1pnny contendod that for tlmt roo.son they wero oxempt from 
the provisions of tho rr-unchiso tax and ehould not bo used 
in cnlcuJ.o.tililj tho f~"&nchiso te..Jc: for tho Stnto of Ohio. In 
speaking _of this contontion, tho court said; l,c. 9"/0z 

"But where is tho sit~as of this intant;ible 
property? The Adams Express CoL~pany has, 
according to its slwrTinc;, in round nur:thers 
$4#000,000 of tanc:tblo property scattered 
throU[",h difforon t s tntoLt, and ni th thnt 
tnn:~i'olo property thus scatto1•ed transacts 
its busi.ness. By tho 1)US.inoss which it 
t:r·urwo.cts, by corritJininc into a single use 
t1ll thane aeparato ptaces and fll"ticloa of 
tangible property, by tho contracts 1 frun­
chiSGs, and privilo,s~os which it hns ac ... 
qu1rod and possesses, it has c~eutod a 
corpol'nte pt•op6rty of tho nctual value of 
$16,000,000. ~1uz, according to its 
fir;uros, this intn.nci 1)le property, its 
franchises, privilor.:;es, ate., 1s of tho' 
valuo of' ~;12,000,000 and its tangible 
property of only ~;4,000 ,ooo. Whore is 
the situs of this intangible proporty? 
Is it simply \'.th1n•o it.s home offico is, 
v;ho:t.~o is found tho' contl"~C.\1 diroctlng ... 
though.t which controls the worldnco of 
the Gl"GO. t machine, or 1n tho s ta to which 
u;o. vo 1 t 1 tEl corpora to .fl~unchise; or in 
that intanr~il)lo l2rovorty -clistributod whore­
~ !E tnn.r~iblo property~ locatod-~ 
.!:!?!!. 1!$1£ is done? dloo..rly, as !£2. think, 
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the latter. Every stuto 1tlith1n v1hich it 
~transacting busil1ess and wliDre it ~s 
its property, more or loss, may rightfully 
say that the $16,000,000 of' value which 
it possesses sprincs, not mol"'ely from the 
original grant oi' corpol~ate power by the 
state which incOl.,poratod it, or fj}Oln the 
mere ownership of the tang11Jla property~ 
but it sp1•l:ngs from tho fact that that 
tangible protyn>ty it hns combine-d with 
contracts, franchises, 'and privilocos into 
a single unit of property, and this stata. 
contributes to thrtt ar,c;roL;ute value not 
morely the sopal,D..to vo.luG of such tangible 
property as is within its limits, but its 
proportionate share of tho value o.f the 
entire property. That this 1.3 true is 
obv1otis from the rc$ult that would follow 
if all the stntes othor than tho one which 
created tho coroporatlon could and should 
withhold from it the right to trunonct ox­
prose business within thoir limits. It 
might continue to O\'m o.ll its tangil)le pr·o­
perty within each of those vto.tHs, but, 
unablo to transact tho oxpress bu.sinoss 
within their limits, 'that ~;az,ooo,000 of 
valuo nttributablo to its t.ntanL~ible p:r>o­
perty would shrivel to a. uore tl•i:flo. · 

"It may be true that the principal offico 
of the c_orporntion 1.s in Novi Yol"k, and. that 
for cortaln purposes the mnxi!_il Qf tho COl'il­
mon laVJ vms 'IIiobilia ,l20,;t:nonnnJ ,soquurttur, t 
but that maxim was never of unlvorno.l ap­
plication, and soldora intex'fored with tho 
r ie;ht of' taxn t ion. Pullman' o Palace C Q.l." 
co. v. Ponnsyl van in, l4l U.s. l8 ,-/22 135: 
6'!3, 61'6, 3 Inters. Com. Rep. 595). It 
would cert[t lnly so em a mi.snpplico. tion of 
the doctrine expressed 1n that rna.xirn to 
holu that l)y moro ly trnnsferrinr, its pl•in­
cipnl office ucross tho rival .. to Jorsoy 
City the situs of (;;12,000,000 of i:ntunc;1-
blo property, for pu1~oaos of taxation, 
wa.s chancod frun tho state of Now Yorlt to 
that of Nevi Jersey." 

(Undarscorine in first purac;rnph 
· ours.) 

Follovring tho author! ty of this opinlon, it would seem 
that ·tho intangibles of a corporntion aro distributed wherever 
its tuneible property is loc~tod and its vio1•k ls done. Tho 
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t wtabl e property of tho corpor~tion, wh ich includes tho dis­
tributabl e proper ty, oxtonds through diffor·.)n-t z ta t os , and · 
according to the formula. r;llich tho rnilr osd company and the 
tax cOimnission ha.ve agr oed upon. 23 .61$~ of t he diatributablG 
property of tho corporation is .for tax pu r posos l ocated 1n 
ll13soru"1 , ll'ol lcw11ne the l"ons on1nc of tho c ourt in t he Adams 
case ; . supra , tllon, 23.61% of nil of the pJ::>opor t y , t n.ng i b lo 
~md intnn.r~'ibla ,. woul d , f or ta.x purposes , be cansicla.r~ec1 a e 
e mployed in Uis s ou:r 'i , We think tho rousoninc of t ho c oi.U't 
i n t ho At"truns ti.xpress Company caso is s otmd ::ur:i fp.1r and that 
the vnluo of 1ntanc,1bl as of a corpora ti on for tax-pnyine pur-

. poses ohould be cal cul ated on t ho sar,to 'hnsis as n.ro ·vnluos of 
t a n,Gi b l o prop~rty cono1sting of tho c11atr1but ~=fh1o r>roport y of 
n co:rporo.tion , 

GOUCLUSIO!: 

Fr om the forego1nr. , it is t ho opinion of this Cl.opart mont 
that f or the pUl"p ose of detor m1ninc tho fpenchino tax on o. 
ra111•oad c orporation , th~ _ta..'C c o:!liJlission 111D.Y usa t ho sru.no 
f ormul a f or c~lculating the vnluo of i ntnnr-:i blo proper ty of 
a corpor ation e mpl oye d in t h io stut o ~Ul i t tu300 for cnlcula t ­
ln~. : tho valu.e of tarv:; f bl o d is tributr~t'! > lo prop .. :rty , o.nd thnt 
t hp mwo p0r cant of intn.n(~ ihles o.f t he cor:r>·orntton allould 
bo ass1r:;no<l to Mi saourl as having a. sitlW t her e in G.D is 
nsa1enG<l for tnnr~D)lo cUs tributnplo p1•opo1•ty . · 

APPHOVJi:D ~ 

3. 1! , 1'AYton 
Atto~n~y Generetl 

1'\': iJ a VU.i 

• I 

Hoopectfully S u'i)r.litted~ 

TY'f{J ~ r:r . BUio/rON 
Assistnnt Attorney Gonel"lil 

./ 


