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ilonorablo iugh P, Villiauson /

Prosocuting Attorney
f'ulton, Mlssourl

Doar Sir:

This department lg 1n receipt of your veruost for
an officilal opinion, which roads as follows: “

"I would liko %o havo your offlcial
opinion ropax d1  the paymont of
gsales tax In the Tollowins situations:

"(a) Ono A, V. "rldges ows his fara,
has oponed a {flro clay »it on this
farm and gots out flroe clay from 1t
which ho dellvewrs to tho frolght cars
here in JFulton which tTalzo tho fire
elay to tho lioxico lefractory. The
refractory pays Urldges a cortain
amount por ton dependiqﬂ upon the kind
and ty)e of clay. Who pays the salos
tax?

"(b) In this casoe Iridgss lonses land
to be worked Tor firocclay. Ho opaonad
.a mine and works tle nine. He pays the
“owner oi tho land U .10 por ton for all

fire clay which he oty out of tho mine,
Who pays tho salos tax on tho payment
by Bridges to tho ownoer ol the land?
W(c) wsrides buys a mine for a lwap

sum and ete out the fire clay. ho

peys on tho lump sum wilch he palc for

the mine?"

From the facts ag lven In your requoest we proswie
that ‘the 'firo clay ig.sold for the purposs of bolng wmade into
briclks which are tnon g0ld by the manufactureor, and that none
of said clay is used by tho manufacturor for his ovn use.
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The General Assembly 1n 1937 onacted what 1s
known as the "Sales Tax fLct" (Laws of Io., 1937, pane 5523
Avticle 24, Chapter Y4, R. S. Yo, 1939), vhich act imposed
a tax of two percent on the purchasse price of evsry retall
sale in this state of tanglble personal property,

Section 1 of the Act (now Section 11407, R, S, lo,
1939, as amended) defines "sale at retall" as follows:

"15ple at retall' means any transfer
mede by any  person engaged in buslness
as defined hereln of the ownership of,
or titls to, tanglble personal property
to the purchaser, for use or consumnption
‘and not for rosale ln any form as tan-
gible poersonal property, for a valuable
conslderatlion, Where necussary to con=-
form to thoe context of this article and
the tax ilmposed thereby, 1t shall be
construed to embrace:
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The statute does not lmpose a tax upon all sales of
tanlble personal property. ‘The tex 1ls lmposed only upon sales
"for use or consumption and not for resale In any form as tan-
gible personal property," Derry-Kofron Dental Laboratories Co,
v. Smith, 345 lMo, 922, 137 S, VW, (2d) 452. As was sald in
¢ity of St, Louls v. Smith, 342 Mo, 317, 114 s, W, (24) 1017,

1. ¢ 10193

"It is clear from these statutory pro-
~visions that where one buys tangible
“porsonal property for hils own use or

consumption he ls llable for the tax,

On the other hend, 1t 1ls ecually clear

that where one buys tanglilble personal

property for the purpose of resale he
1s not llable for the tax, i i #¥

In order to detormine whethor the transactlons setb
forth in your recuest are sales for use or consumptlon or are-
sales for resale in any form, it must be first ascertalned to
vhat use the fire clay 1is to be put. "Fire clay" 1s defined
in 11 C, J., page 832, as "tho particular kind of clay uced
in the menufacture of fire brick," Vo do not bolieve 1t noc-
ezgary to go into a lengthy discussion ac to how bricks are
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made or tho part that clay pleys thoreln bocauss such mattor
are mattors of ponoral Lnowlodge. (I'or oxhaustlve discourso,
soe 4 iney. Drit, 111,.,) The dofinitlon of a "brick" as given
in 9 C, J., page 416,and VWobstor's Dictlonary will sufficao,
Sald definition 1s as follows:

"A bullding and paving material made
from clay, olthor oure or mixed, as
wlth sand, lime, etc,, by molding
into blocks whilo moist and hardening
in the sun or by ITiroj &« & 3

It will ve 'seen therofore that flre clay whon sold
to a refractory or a Lrick plant and thore usod and prococssed,
becomos a substantlal lngredlent or coaponent part of the
finlshed product, 1, o., briclks,

wg find no case In lMlssourl dealins directly with
this questlion. However, 1t is a woll- .established rule of
statutory construction that o constructlon of a statute by
those chargod with tho dubty of enforcing 1t, whlle not binding
upon tho COHPtu, 1s ontltled to rreat welght. Automonils |
Gasoline Co., v, Clty of ¢t. Louls, 326 ilos 435, 32 S. W. (2d)
281; iobertson v, Manufacturlng Lumbermen's Underwritors, 346
M'.OQ 1105’ 14:5 S. V‘:". (Bd) 1541

- The Rules and Repulations Roelating to the M1 sourl
salcs Tax fAet, lusued by Forrest Salth, State Sudlitor of iils-
sourl, who is lntrusted vith the ¢nforcouont of sald Act, at
page 20 roads as follows:

" % % Yales of goods which, as. in-
arodlionts or constltuents, po into
and form a part of tanglble pewvsonal
property for rosalo by the buyer are

not taxeble, 4 v ¥
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"An 1llustratlion of a sale of tangible
poersonal property whilch bocomes an 1ln-
crodlont or constituont part . of a
fInighod product 1s as follows:

"Tan;ible personal propeviy, such as.
flour, nle, ﬂalt, yeast, suvcar and
various other constituents, are pur-
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chased by a bakor who uses the same

in the procoss of balking bread. These
ltoms onter directly into and form a
part of a loal of bread and thelr pur-
chase 18 made for resale pucnosed by
tho baker, The flnal sale of the bread
by hin for usg o consunption 1s the
taxablae sale,"

In State v, Southern Kralt Corp., 8 So, (2d) 886,
the Supreme Court of Alabama had bafore 1t the aquestion of
whether certaln chemicals purchased by the Southern Kraft
Corporation, a paper cowoany, to be used in ths manufacturing
of Kraft paper, ware subject to the Alabama sales tax, The
facts as stipulated in sald case were as follows, 1, ¢, 387:

"IALl of the tostimony in the case
shows wlthout dlspute that the
chomicals listed on Zxhibit "A" to

the stipulation, namely, salt cake,
sulphur and lime, enter into and bew-
‘coome a component part of Kraft pulp

snd that at least a part of sald chemi~
calg remaln there and that salt cake,
sulphur, lime, starch, hydrate of line
and chlorine, the choemlcals or materials
listed on Ixhibit "A" to saild stipula-
tlon, enter into and become & component
part of Kraft paper when used In the
appellant!s processes of manufacturse
and remaln there., In both instances
the testlmony shows that the presence
-of these chemicals In the finlshed ar-
ticles is detectable by analysis /"

Both sldes conceded and the court agreed that the
starch and the wood pulp entering into the manuxacturing of
the paper was not texable, In regard to the chemlcals, the
court sald, 1, c. 889

" 4 % Therefore Ilnterpreting the act

in the light of the estavlished rule

that taxing at-tutes are strictly con-
strusd agalnst the texing power and °
sald arbitrary standards and dofinltlons,
the leglslatlive intent apparontly 1ls that
the uses of tanpible personal propoerty by
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a asanui'ceturer in manufacturing
articlecs of tangiblo porsonal
proparty, for salc, wihlch ars used
with tho intont and do in £ct be-
come a substantlal inprediont or

¢ .aponent vart of the finishod
product aro non-texable. Thls in-

. torpratation ls sup orted by the
pfactlce of the Department of Lov-
enua in troetin:s tho uso of wood,
viiieh losos 80% of 1ts substance 1n
the nrocess, as non-taxable; and the
concesslon by tho tate Department
that the uze of starch 18 non-taxable,
thou=h 1t loses Bwﬁ of ito cuantity
in the proceus of amufacture, i« & #"

The ‘upreme Uourt of Iilinols 1n the caso of Uamith

o1l & Roflining co. v. vopartaont of "lnance, 5%1 I1l, 405,

21 L. W, (2d) 292, hold that core oll usod in uwaklng cores in
'094) s
- L] o

ilron custings w_s subjoct to the salos tax becauvse,(l. c.

e 4 lofore o comaodlty coan hHo sald
to have beon rogold as an ingroedlent
of the Tinished product 1t must be
shown to have boon uwged with tho in-
tontlon that lt sho:ld become a part
of 1t, and not sololy fov somce other

and dlstinet purposo.”
lowever, tho court lald down tho general rule as follows,
")(“)"’. .
RV

fooose 3¢ I in tho procass of aanu-

facturing, the co*c oll, 1n any form,,

Docones an in-rodlent 0¢ constituont
of tho iron ca Utings, 1t ie rosold as
tanzlblo personal propeorty and the
vondor of tho oll 1s not subjoct to
the tax. Uut 1f, on tho othei hand,

it 1z used meroly og a pert of the
coro avound walch the iron 1s poured,
and no part of 1t becomesn an irtor ﬂol
nart of the finlshed product, elther
as coro oll or as cavrbon, 1t 1is notb
ogold ond tho vendor of the oll is
subject to the tax."

L.
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‘n view of the above authoritles 1t will be seen
that where a product i1s sold to o manufacturer, which product
ig to ho uszd with the internt and does in fact become a sub-
stantial inrredient or co.ponent part of the finlshed product,
that such a sale ig not a sale at retall under the lales Tax
quC t .

‘ Viith this rule in mlind, we will answor your questions
In the order that they aro sot forth in your request.

- (2) In view of thwe Tact that the person in auestion
solls tho firae clay from his own plt to the liexico L.efractory,
which 1in turn manufacturers bricks from cald firec clay, thon
gsuch salo 1s not subject to the ilicsourl ales Tax icte.

(b) A porson who leases land which contains fire
clay and minecs sald fire clay, paying to the ovner a royalty
on euch ton so mined, does not have to pay a sales tax upon
the royaltye. :

(¢) A sale of a mlne containin. fire clay is not
subject to the Iicsouri CTales Tax Act bocause sald Acet anplios
cnly to cales of "tanvible personal oropsrty" and not to sales
of vealty. ‘

Coniclusion

It is, thereforc, the opinlon of this department
that a sale of Tlre clay to o rafroctory or brick plant, to e
used in the manufacturing of ovricks, 1¢ not sunject to a sales
tax theroon unless sald bricks arc manufactured by the refrac-
tory for its own conswuptlon. ,

o Lo -

sisspectlfully submlvted,

APPKOVED S

J. . TAYLOR
Attorney Goneral
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