- ELECTIONS: In Ret It is necessary in a locality where there is
. o reglstration of voters for the judges of each
political party to initial the ballots in a

general electlion.

Septembor 27, 1946

Honorable CGeorge A. Spencer
Prosecuting Attorney
Columbia, iissouri

Dear kr., Spencers
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This wlll acknowledge recelpt of your letter of recent
date roquesting an opinion of this department on the following
questions Is 1t necessary, in a clty where reglstrstion of
voters is required, for an election judge from each political

party to inltial the ballots in a general election?

Section 11802, H, 5., IMo. 1939, relating to clections in

thls state, reads, in partt

~ M"Ballots to be doliversd to voter==to-
be merked how

" 2 ¢ #0ne of the judges shell glve the
voter one, and only one, bullot, cn the
back of which two Judges of opposite
politics shall indorse their initials
with 1nk or indelible pencil in such
namar thet they may be seen when the
ballot is prOpurly folded, and voter's
name shall be immedlately checked on

the ropister llst.: #« "

uection 11607, Laws of Missouri, 1941, pege 305, also ralat-

ing to electiona roads, in part, ss follows:

"Ballots to be nwibored=number tb be corn=
cealed by sticker

" % #lio judge of slection shall deposit

aiy ballot upon vinich the names or initlals
of the Judves, as hersinbefcro provided for,

do not appsar.”

On the face of thesc twe sectlons 16 would appear thet there




Hon., George A. Spencer , Page 2

18 no yuestion but that the initialing of tho ballots by the Jjudges
of the political parties is roqulred. However, the question has
been raised as to whether or not the fallure to follow the statute
in ‘this respect invalidates the ballots not so marked. The lead=-
ing case on this guestion 1s ilehl v. Guion, (1900) 155 Mo. 76, 55
Se We 1024, This case was an electlon contest case in whilch the
court desalt dlrectly with the duty of the election officlals in
inltisling the ballots and the result of their failure to do so,.
The court held that the fallure to initial the ballots did not
necessarily invalidete them, There is significant language in
this case regarding the duty eof the judges wlth regard to the
initialing of the ballots., At 1. ¢+ 83, the court sald:

"what was the design of the particular pro-

vision of the statute we are now discuusing?

Why did the legislature requlre that two

Judges should write their initials on the

ballot with such materlal that 1t could not

be eeslily erased? It was manifestly to

secure the return to the judges of the

same paper they gave to the elector. “They
. hed no right %to look on the inside of the

folded ballot, and therefore the only

means of ldentification was that afforded

by the initlals. Without that mark the

person offering to vote could impose

enother paper on the recelving judge end

carry the official ballot away. And in

furtherance of the same purpose the law

Imposed on the recelving judge the duty

of examining the ballot when 1t was

handed to him by the elector to see 1f

the initlels wersc on 1t, and forbade

bim depositing it In the box 1f it was

not so marked." (underscoring ours.)

At 1. co 34, the court said:

"% 3 #The statute doss not say that a

ballot not so marked shall not be counted.

It addresses 1tself to the offlcer and

says to him, exemline the ballot to see if

1t is properly indorsed and if 1t 1is not so,

do not deposlit ite This duty is o be

performed in the presence of the elector}

he has the right, and it 1s a right ‘ , >
usually exercised, to stay and see his

{
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ballot deposited, or, if it is not
deposited, to know why,.#* % #"(underscoring ours.)

At 1, ¢, 85, the court sald:

" % #In the language of Blake v. C,, in
Grent V, McCallum, 12 Can, Le Je (s Se),
loc, cit., 114: 'It must also be borne

in mind theat 1f the court lightly intere
feres wlth elections on account of errors
of the offlcers employed in thelr conduct,
8. very large power may thus be placed in
the hands of these men. That whiech arises
from carelessness to-day, may be irom &
corrupt motive to-morrow, end thus the
officer 1s enabled, by some trlvial act

or omlsslon, to serve some sinister pur=
pose, end to have an electlon avoided,

snd at the same time to run but llttle
chance of. the fraudulent intent being proved
azainst him,?

"The cases in which thils court has held that

a fallure on the part of the election officers
. L0 observe any of such duties, would result

in depriving an elector of his right to have
his vote counted arc thosse in whlch the stat=
ute expressly so declared., (Vest v. Ross,
supraj Ledbetter v. Hall, supraj Gumm v,
lHubbard, 97 Mos 31l1l.)" (underscoring ours.)

From the ebove 1t is clear that the court considered the
inltialing of the ballots a duty of the electlon judges but did
not consider thelr fellure to perform this duty so materisl as to

v dilsfranchlse a voter. Its ruling is summed up at 1. c. 82 as
follows:

"We can not get rid of this provision
of the statute by merely giving 1t a
-name, or classifylng it, as mandatory
or directory. If to sey that 1t 1s
mandatory means that unless 1its terms
have been literally complied with the
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elector is to be deprived of his franchise
and the candidete of a vote otherwise law-
ful, then 1t is not mandatory, and if to say
that it is directorywsans that 1t may with
impunity be disregarded by the electlion
officer, then it is not dircctory.s » #"

Ilehl v, Guion, supre, was followed and cited with approval
in Gass v, Lvans (1912) 149 s, W, 628, 244 lio, 329, whereln the
court said at 1., c. 3543 ‘

% 4 d6 46 3k 46 3 O 4

"ie reaffirm and stand by the doctrine
of the Bowers snd liehl cases and over-
rule the KcKay case, In dolng so we
are not to be taken as palllating or
justifying a slovenly performance of
official duty. 7There are remedles
open and ample for non-performance of
or mlafeasance in officlal dutles.

S0, if thelr offlclal acts open a way
for fraud and wrong to corrupt an
electlon, 1t may be followed and
corrected in a contest. Ve are
protecting an honest voter, who,
doing no wrong himself, performs

Iiis own duty as & cltlzen, casts an
honost vote end 18 entltled to have
it counted unless.the law itselfl
raises an impassablo obstacle, as held
in the Bowers aond liehl cases,."

These cases ére the latest expression of the Missouri courts
on this question.

Section 11608, Re. S. Mo. 1939, requires that the reglstration
number be placed on all ballots.  The case of Tlmmonds v. Kenaish,
149 8, W, 652, 244 Mo. 318, stated that Sectlon 5899, R. 5. Mo,
1909, which preceded the present Sectlon 11602, R, 3. Mo. 1939,
applied where there was no reglstration number to go on the
ballot and Section 5905, R, S. Mo. 1909, which preceded the present
Section 11608, R. S. Mo. 1939, applied where the statutes did not
provide for a reglstration number. The case was dealing wlth a
situation wheroln there were specific statutes regerding registrat-
ion in the City of St. Louis. The concluslon from the language
of the Timmonds case would seem to be that where a registration
number was provided it would not be necessary for the judges to

¥
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initial the ballot but that In a locallty whoroe thore was no
rogistration number provided the judges would have to initial them,
If the statutes were the same now as they were at the tlme of the
declsion in Wlmmonds v, Kemnish, supra, this, of ccurse, would
mean that,in g8 locality where a reglstration number was provlided
under Sectlon 11603, R, 3. Mo, 1939, that the judges would not
have to inltiel . : dllOtS. However, we do not think that the Tlmm=-
onds case l& now applicable since Section 11602, K. S Mo, 1939

waes amended in 1921, (Laws, 1921, page 308.)

The o0ld section stated that "no other writing shall be on the
back of the ballot, except the number of the ballot voted". Thus,
- thls sectlon excluded, by its terms, the addltion of tho reglste-
ratlon number and created a conflict betweon that stetute and the
statute which required a reglstretlion number to be placed on the
ballot, Thls was the rsason for the holding as regards these
two sections in Timmonds v. Kennish, supre, the couﬁt in that
case seeklng to hermonize the two laws,

The 1921 amendment changed thls sectlon and left out the ro=
gquirenent that no other writing should be on the back of the ballot
except the initials of the Jjudges and the number of the ballot
voted, The amendment was made after the Timmonds case was declided
and that case wasg probauly uhe roason for the change noted abova.

: Therorlore, at the present time thero 1ls no couflict botween
pections 11602 and 11608, R. 5. Mo, 1959, aad this loaves the ro=
guirement of Sectlon 11602 that the judges inltlial tho ballots
appllicable where thers 1s a reglstrotlion number as well as where
there 1s not.

In summary, we think 1t is the duby of the elcctlon judges to
initial all ballots, although, from the above cases, a fallurs to
do so would not invalidate the ballot if it had beein othorwlse
properly voted.

CONCLUSTION

It is, therefore, the opinlon of this departmeat that it is
necessary 1ln & locelit; where there 18 reglstration of voters for
the judges of each peliuical party to initial the ballots in a
general slection.

Respectfully submltted,
APPROVED:

SHITH ¥ e CROVL, JR.
T TAVLOR , : Agsistant Lttorney General

_Abttorney Generel
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