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CONSTITUTIONAL LAW~ i ~• 
County courts, under t;h.e 1945 Constitution, 
retain jurisdictlon to entertain petitions 
for the incorporation of cities and towns. 

September 12, 1D4G 

Uonorablo Fobel't 1.". Seviel., 
JudL~e o I' t!.le Probe. te Court 
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'J.'bJ.~ is in reply to yolJ.l'S of recent date vil1e1•cln you 
requcnt an officlal opi11io:a from this department, WlJ.iCl': 
reads as follows: 

11 I e.n r:1alrin,:; this reqnost d:ll'ec tly since 
'cir.1o tJ.oes not poT'i:ri t me a.sl:lrig tho Pl''ose­
cutin~ Attorney to write for nn opinion 
o:n tlle followin~; question. 

"Gection 6217 Revised Statutes, Missouri, 
1039, is the only section in the ~issouri 
~3tututea by \lfllich any place that desires 
to be incorporated as a c1ty can ta~e the 
steps therein indicatGd to de so. .~lOW 
then, in vie:nv of the new Constitution in 
which the County CoUl'ts are no lont_.;er 
courts o:C 1?ecord a11d in vlew of tlJ.e ftmc­
tlon of tJ-·,c Cpunty Co'D.J.'ta in such Soc t:lon 
G217, woulc1. you tell u.a if nn;.;'" pendinc 
legislation has been proposeJ placinc tho 
ftmc1iions of tho County Cotu'ts in any other 
co ul"t 0 f re co j:d? 

' / "As there is no County Coul"t of :t'ecoPd 'at 
this titae, ·would. thel"e be any question ns 
to the validity o:r the inco:r•poratlon silr1ply 
b~r reason of the .fact that this section,· if 
no new section has been proposed, is still 
in effect, especialli in view 9f the new 
Constitution?~ ' 

The provisions of Section 6217, H.E.J. ~ro. 1038, a.p[)llcable 
to your question are as follows: · 

11 Any city or tovm of t~10 at ate not in cor ... 
pol'ated mc.:y beco::1e a clt:rr of i;he class to 
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which its population would entitle it 
1J.nder this article, and be incorporated 
under the law for the government of cities 
of that class, in the following i1JB.nner: 
Whenever a majority of the inhabitants of 
s.ny such city or town shall present a 
petition to the county court of the cou...nty 
in which such c:tty or town is situated, 
setting fol"th the metes and bounds of their 
city or town and comnona and praying that 
they may be incorporated, and a 1~lice 
established for their local government, 
and for the prcse1•vation and regulation of 
any commons apperta:l.ning to such 9ity or 
tovm, and if the court shall be satisfied 
that a majority of the taxable inhabitants 
of such town have signed such petition, the 
coul"t shall declare such city or town in­
corporated, designatinj 1n such order the 
metes and bounds thereof; and thencefol"'th 
the inhabitants within such bounds shall 
be a body politic and incorporate, by the 
narno and style of t·the city of ••••• , 1 

or 'the town of • • • · • • , 1 and the first 
officel"S of such city or tovm shall be 
designated by the order of tho court, who 
shall hold their offices until the first 
genol"al election of offlcel'"'S, as provided 
by law, and until their succesoors shall 
be duly elected and qualified: Provided, 
that any city or tovm of the state of 
!Ussonri, not incorporated, having suf­
ficient population to entitle it to be­
come a ci t;sr of the third class, in mal{inG 
application for incorporation as a clty 
of the third class, ·may include in 1 ts 
petition for such incorporation a roqucst 
that it be authorized to ava!l itself of 
the provisions of article 6 of chapter 38, 
and the county court, in passing upon such 
application, shall have power in its order 
of incorporation to authorize said city to 
be governed by the provisions of said article 
as fully as .if the provisions of said article 
had been adopted by a formal election of the 
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inl1abltp.nto of the territory comp~eiood 
· therein; and theJ•oi:rpon such county court 
shall appoint the officers of such city 
provided by said ar~icle: Provided, that 
when any city Ol" tovvn lo or rr1a:y oo situated 
on the co1mty line, ancl in tvm counties, tho 
petition shall be signed by ~ majority of 
the tnxable inhal)itantE~ of such city or tovm 
in each county, and presented to the county 
court of each county, and (l,osi~~nating wb.ich 
of the t\'TO county courts ohall des ].gna te the 
Off'·'Lce·(lc• t·h~,··•ef'o~> fl:n'J ·1 f tl·•E) count'r court 
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of each county declares such cl ty or tov'm 
incol'p01'atec1, ·ti.:te inlmbitants thePeof shall 
thenceforth be a body politic and incorpo:r•ate, 
by tne nru110 and style of 1 the city of • • • • , 1 

o1~ r the tovm of .. • • • • , ' and l~:r·ovided i'urtheP, 
that appeals tal.~en from the decision of tbe 
mayor, jud[~O or> other ofi'ioer hoforc 'Nhom m'ly 
cause is ta•iod, acti:nB fol~ said cit~r.oP tovm, 
may be sont to thG ei:ecult court of either cotmty 
vJl:l0N'lin ouch city or tovm is si tuatod, as r.my 
be opocified in the ol?der granting such apDealo 11 

Due to the f'act tl1at Section '7, l\.Fticle VI of the Con­
stitution of 19'15 does not contain the phl'ase, "which shall 
be coul~ts a:e· reco1•d,11 tha 1

G vras in Section 36, Article VI, 
of the 1875 Oonsti tution, which pl'Ovided fol' count;y- courts 
to be courts of record,· your request raises the question of 
tl:.e. authority of the county coul't undo1, the 104L1 Constitution 
to entertain a petition for the incorporation of cities and 
to\•ms, Section 7, Article VI, of the Constitution of 19,15 
ronG.s as follows:. 

11 111 each county not framln[~ and adopting its 
O\V!l clw.Pter Ol' ndoptinc; ElYl al terrw.ti ve form 
of county govo:rmaent, tli.ore shall "J:)o olectod 
a cotmt:r c.our't of three :·.~1embol'S vJhlch shall 
manage all cotmty bus :lnos·s nn pl'escr'i\Jed by 
la\'1, and keep an accurate recon1 of its pro­
ceedincs. ThG Yo tel'S of anv countv L113.Y :t'educe u ~ ~ ~ 

the nur;1ber of members to ono OJ:' t\'TO as p:eovided 
by law. 11 

Section 3G, Ar•ticlo VI, of tho .18?"5 Conntl tution, which 
was the source of saio. Section 7, Article VI, of the 1945 
Constitution, reads as follows: 
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11 In each counJcy ther'e st.call be e. county 
court, which shall 1Je a court of Pccoz'c1, ~ 
and shall ~'lave jurisdiction to ta-.ansnct 
all county and. such othel' busli1ess as no.~r 
bo proscribed by law. The c~urt ohall 
consist of one or Dare judGco, not exceed­
inc; tb.rec, o·c whou the probate . jud,co nay 
be one, as rr: .. ay be pl'o Yidod by law.'' 

1.V:.>1.lle tho aforesaid phl"ase, "t:hich shall be courts of 
record," \'\las not lncludcd in Section 7, .1\.Pticle VI, of' the 
Constitution of 1945, still said Section 7 contains the 
phrase n a.r.'l keep an accurate Pecol•c.l of its 1Jroceec.1i:ncs. 11 

The 63l•d General Asse:Gbly, by Senate Bill No. 229, 
a:.~1e~1dod Section 1990, T?.s. I'"io. 1039, which ori,ginally con ... 
ta.inod "county courts 11 as co1.1rts o:i:~ 11 Bcord. B-;I this rune:nd­
ment "county co1H'ts 11 we1 ... e not included as coul .. ts or recoY.d. 
Even though tho lm'n:'lnkers by this bill. defined courts of 
record, nevortholcss the county court under its constitutional 
duties r;mst nkeep an accux•o.te recol''t of its l)J:>oceedinf;s • 11 If 
tb.e comr1Jy court- keeps an accurate l'ocord or" its proceedings 
in perfoi'.ilin:, lt.s statuto:Py d<.1ties under said Section 621'7, ,-.,·.s. 
Ho. 1939, relating t~; t:1o incorporuJcion of cities and Jcowns, 
this record would be sufficient to autho~ize tho court to enter­
tain the proceedings. 

Since the last paracl"Uf!l.J. of' your requcs t :ts son1e1.'!hat Gen­
eral on the question of the ju~isdiction of county courts over 
such mattePs, we will consicier t!·w question of tb.o jurtsdictlon 
of tho county cou~t to entertain such a proceeding. 

If the· pl~oceedlnGS for the incorporation of cities and 
towns were pul"ely judicial, thon tho cou:nt~r court would not 
have jtu .. isdiction, boca. usc unde1• the 1D45 Constitution 1 t no 
longer has. pul"el-y judicial power. Section 1, Articlo v, of 
the 1945 Constitution roads as follows: 

"'rho judie ial po'lil!Ol' of tlle s tn to shall be 
vested in a supre:me court, courts of appeals, 
circuit courts, probate cov .. rts, the St. Louis 
courts of criminal correction, tho existing 
courts of comm.on pleas, magistrates courts, 
a~1d mun:l.c ipal col"pol"a t ion courts. tt 

It '1ivill be noted that this section docs not include county 
, courts as courts of tb.is state havinr:.:~ judicial power. Section 
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1, Ax•ticlc VI J of tho 1375 CmJstiitution, which was tho 
source of thin sect :Lon, did include count~r col:l•ts as COlJ.rts 
wl'J.ich we:Po vostod. with ,judlcie.l powol". 

However., if tho procoedin(:;s fo:t.., "GI10 incorporation of 
ci tlos and towns t;U:>e quasi judicial or of an o.drninistrati ve 
or le:::~islativo nature, tllo county oour>t may still entertain 
t" 1em, Said Soc t; ion 1, Article 'l, of tho 1945 Constitution, 
\'!hen considere<J. o.lone, would noJc authorize e. county court ·t;o 
exercise judic:t.al functions. Ho~:vevor, by :t•ofol'l'ing to Soc·Glon 
22 of' said Article V, one V'rould conclude that some judicial 
or quasi. judicial powers may still be exorcised by an adminis­
t:r•ati ve officer or. body existing under tho Constitution 01• law. 
This section roads as follows: 

11 All final (Icc is ions, finG..::.rv_;e, :rules o.nd 
ox•ders of' any o.clr;linis·prntivo offlcol' or 

'· body cxistin:~ u:nder tl!e Constitl·.tion o1' by 
la·w, which al"e jucliclnl o:t' q:u.usi- juc1:!.clo.l 
ru.1d affect p:rivate J:'iL~~-.tts, shall be subject 
to d.i:Poct review by the courts as provided 
by law; and such l'cviev; shall include the 
determination whethol' the sru:11e a:Pe authorized 
by law, o.ncl. ;in cases in wldch a hee.l'll1LS is 
rcq1J.i:red by law, whether• the se.r:!e nre supported 
by cor:1petont anti. subs tan tio.l evidence npon the 
whole recoPd. 11 

· 

·It would, the:t,efol•e, soem that, undcl' this sect.lon, tho 
county court mo.y perform. smne judicial or quasi judicial 
functions, o.ncl. that its o:ro.el'S in :""olPtlon thereto would bo 
subject to judicial review. 

Ac;ain t'eforl•ing to said Section G217, H.s. 1D3D, "~Ne .f'ind 
that the ?Jissouri Supreme Court, in tho caso of In ro Cit-y of 
Unlondale•-Coyne et al. v. Lui~h <:Jt; al., 225 s.n. 985, hacl be• 
fore it for construction the pr•ovisions of said section. At 
l.c. 937 the court said: 

11 'l1he p1•ococ.1n.ro p:eosc:eibed is ln: lef and 
s:i.nple: 

11 HJheneve:c> a major:tty of tho inhabit;ants 
-;~ ·l<- ·ii· shall pN~sm1t a petl tion to the county 
c :)urt, ,::· ·::· ·i:" pPayln;~; tho.t ·they r:my be incol"'­
pol•b.ted, ~'" -::· ~~ if tho coul"t s:mll be satis­
fied tho.t a majority of the ta.."Cable inho.bi­
ta:nts ·::· ·:.:- -::·have signed such petition, tho 
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court shall c1cclar·e such city ol, ·c·)\'m 
incorporated •. ;;. -::· ~:-t 

n1To notice of any kine. is r•oquil~cd. It 
is not neccusn~y that the petition shall 
have boon on .file for an·;y- length of time, 
or even that it shall have been filed at 
all, before being takon up for considera­
tion by tho court. Upon its preaontation 

· tho court r~:e,y i:m.rr:;odin tely proceed to do·­
tcr::dno vrhothor it is sir;nod by o. nm:jo:r·ity 
of the tB.xa!Jlc inlw.'IJlte.nts, a:no., if it is 
satlsi:':Lod that such in the case, uo.y ?Jake 
its order of incorporation without furthor 
ado~ Not only, thcroforo, is notice not 
required, but the statute does not contain 
tb.e sl:i_;~htcst h:iplico.t:\.on that the taxable 
inhabitants of t~w tol':t:'ito~ry sow:t'.t to be 
incorporated, ~~·o Go n0t sl~n tho petition, 
rw.y H£l9Cf:'.P c.ncl contest it, It must be IX)l:'ne 
in ·,·lind t!·w.t t>lis sll~ocGeLlin:::; :ts not em 'ao­
tlr:·n,' ·within tho moEtn:i.nc of tb_G Code, wb.er'o­
in e.ny pet•s on r,my bo n defendnn t 1nho has or 
clains ctn interest. in the) con trove:rsy D.dve:Pse 
to tho plo..intlff. .T.t in o. specinl sto.tt•.tory 
rn•oc.oedhJi~· :: ::- ·:;.II 

Ii'I•o•J tl1is statement 1 t woulcl o.ppeo.r t:oat tho prov .LS :wns 
oF t 1:.o statuto which pr•ovide fol' ·tho :tncol~por•o.tion of r.nm:l.ci­
ps11tlos under said Section 6217, snpra, arc ~rl~arlly 1c~is­
lutivo, and that w~dlo th.c functions of tho county con:r•t in 
d.otorminin[ vrl.wtl•.Gr tlJ.~] petition fo:e lncorpo:r•ation ho.s boon 
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is lecinlat:lvc, unc.l, thorofo•-·e, could r;10J'e aporopl'iately be 
torned a.s 11 quasi judicin1. 11 'l1he question b.e.Pc is ano.lo,';ov.s 
to tllo pl,ocoodin~::s in tho i'orrla"t ion o:::· a cl:painar~;o dis tr>ict 
under circuit court procodu:r•e •. 'l1ho cl.l ... aino.;~:e laws mako pl~p­
vision foP euch pl'ocodure to bo in the ci:r:•c1.li t cour·t. Since 
t;:;_te ch'cuit couPt under t~10 Conotitutlon oxlsts o.nd functions 
under t:~!.G judici,n1 C.epe,:r•tY:1ont oi:'. e::overnncmt, the qv.ostior! of 
tb.o authori t~r to confeJ:' _upon the cil,cui t court the dutlcs of 
inco:t•por•a t ln.; suc}~l dis td.r.: t :J was 1'nisod in tho r:.;aso of 1'.:Vrmlnc;­
har!l Dl'ainac;e District v. C.;;, ,<:; C~. P.H. ot; al., 2?4 I~o. 141. 
I:n spcal.dnb of tho authol'ity to ilnposo 1J.pon the c:trcuit cotLrt 
as a lec;lslntive a;:_;cnt t~w duties of untortuini:nc~ pl~ocoodinc;s 
for lncorporatlan of drnlnn~e districtD, the court said, l.c. 
150: 
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"Although article three of the State 
Constitution, while distributing tbe 
powers of the State Government into -
three distinct departmepts--the legis­
lative, executive and judicial--forbids 
any person or collection of persons 
charged with the exercise of powers 
properly belonging to one of those de­
partments t~ exercise any power properly 
belonging to either of the others, we 
have held (State ex rel. v. Hlcc;ins, 125 
Uo. 364, 368) that duties which Ql"e not 
judicial may be performed by judicial 
officers unless they are clearly such as 
are confined by the Constitution itself 
to the executive or legislative'depart­
ment. This literal and altogether 
reasonable construction is founded in 
the nece'ssi tiea inherent in all govern ... 
menta, \Vhile the power to indicate what 
the laws shall be is purely LeGislative, 
the power to .authoritatively determine 
what they are is judicial, and these are 

· frequently so interloclt:ed e.s to suggest 
the assistance of the judiciary in giving 
practical effect to a legislative enact-
ment. The case before us is an excellent 
illustration of this principle, because 
it includes in the accomplishment of the 
single l"esult contemplated by the Legi.s• 
lature the performance of both legislative 
and judicial functions distinctly separated 
by the Conatitutiont and each definitely 
assigped to its .own magistracy. To accomplish 
the single purpose of putting .in action a 
drainage distroiot required not only the enact­
ment of a atat~te fixing the extent, purpose 
and general powers of the district, which is 
a purely legislative function, but the appro­
priation of private property for such purpose 
and-determining the damage therefor by jury 
trial-, which are distinctly judicial functions. 
Between these lies 'no man's land,' a region 
of action unclassified by the terms of the 
Constitution." 

• 

I 
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F.l:'om this opinion, it will be noted tl,lat t.he court 
has recognized the rule that legislative funct-ions are 
sometimes imposed by statute upon the judicial department 
and, under certain ciroumstances,are not violative of the 
provisions of the Constitution which distribute the powe·rs 
of state government. 'rhese provisions a!'e now contained in 
Section 1, Article II, of the 1945 Constitution. 

If Section 6217, n.s. Mo. 1939, confers on the county 
oou:rt 11 purely judicial powe.l:'s," then-by virtue of Section 2 
of the Schedule of the Constitution of 1945, it would be 
void because it is in conflict with said Section 1, Article 
V, of said Constitution, which has taken away from the county 
court the judicial powers which it had under the 1875 Con­
stitution. Prom a reading of the transcript of the debates 
of the 1945 Constitutional Convention relating to this subject, 
it seems that the framers oJ' that article construed this sec­
tion to mean that the county court would no longer exercise 
powers which are "purely judiciaL. n Referring to the debates, 
however, we recognize the principle that reliance on such de­
bates must be limited. State ex rel. v. Osborne, 147 S.l".'. 
(2d) 1065. 

The rule that, 11 where s. statute or ordinance is suscep­
tible of two constructions, one of which makes it valid and 
the other invalid, the construction which sustains the validity 
will be applied," should be applicable hare. '£he foregoing rule 
has been applied on numerous occasions, and ·we find ,in· the case 
of Automobile Gasoline Co. v. City of st. Louis et al., 32 s. w. 
281 1 283, where the application was made. Applying this rule 
to this statute and giving it the construction that the duties 
of the county court prescribed thereunder are primarily legis­
lative, and· that the judicial functions are Lncidental to the 
legislative functions and are, therefore, more in the nature 
of being quasi judicial functions, then the statute can be 
upheld and not violative of Section 1 of Article V of the 1945 
Conati tution. 

CONCLUSION 

From the foregoing, it is the opinion of this department 
that the duties imposed on the county court by Section 6217, 
R.s. Mo. 1939, relating to the ipcorporation of towns and 
villaa;ea, are primarily legis·lati ve; that the duty of tJ:1e 
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county court of findint_); that 11 a majoPity of the taxable 
inhabitants of such town have sic;ned such petition" is a 
judicial function, but that this function is only incidental 
to tho legislative function iraposed by said act; that it in 
not s.uch a judicial function as is included in Section 1 of 
Article V of the 1945 Constitution, but is mo~e in the nattir~ 
of a quasi judicial function, which is conte:mplated by the 
provisions of Section 22 of Article V of the 1945 Constitu­
tion, ,v.r'hich functions may be performed. by a county court even 

,.phougH-lt is not nar.1ed by the Constitution as one of the courts 
having judicial power. 

Theref'ol~·e, the county court now has authority to poJ•form 
the duties relnting to i:ncorpol'!ttion of towns and villa[:;es 
Which are iraposed by Section 6217, n.s. no. l93D. 

APPJ:OVEDz 

J. E. rr'AlLon 
Attorney General 

Respecti\'l.lly r.mb:mi tted, 

TYEE W. rJUI?'l10N 
Assistant Attorney General 


