CONTINGENT FUND OF Section 13470, R.S. MS 1939, in-

PROSECUTING ATTORNEYS conslstent With Artlcle’VI Section

COUNTIES OF FIRST CLASS: 13, Constitution, 1945,

CONSTITUTIGN ¢
July 26, 1946

Honorable Ilichael ', O'Hern
Prosecuting Attorney
Jackson County

Courthouse

Kansas Clty, Missouri

Dear Sir: B

therefore
ineffective after July 1, 1946.

Ve hereby acknowledge recelipt of your request for an

opinion, which reads as followsz

"I would like to get a little iInformation
concerning the contingent fund of the

office of the Prosecuting Attorney of
Jackson County, llissourl, and I am of the
opinion that Sectlon 15470 Revised Statutes
of H¥lasourl .1939 applies 6 Jackson County.

"At the present time there 1s probably
©$600,00 in the contingent fund and on July
gth, there 18 a& murder case especially set
in -this county before Judge Broaddus and

1t 1s a case that will require considerable
expense 1n bringing witnesses from different .
parta of the country.

|-

" Moday I was informed by Hr, Kirby, County
Treasurer, that he was of the opinion that
on and after July 18t of this year no checks
would be honored on thls contingent fund.

If this 18 true, 1t will certainly handicap
this office in bhe preparation of this very
important trlal, '

MYould you kindly let me kmow at once if in
your opinion under the existing clrcumstances
that the County Treasurer would be justified

in refusing to honor our checks, I might

state for your benefilt that the County Treasur-
er has no intention in any way of tying the
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hands of my oiflce but he doea not want
to honor the checks 1f the law prohibilts
him of doing it arter July 1st,

"Would you let me know what your opinion
is coneerning this matter," -

" Sectlon 13470 ReSe. Mo. 1939 referred to in your raquaat,
provides: ) o

"The treasurer of said county shall set
aslde the prosecuting attorney's fees

turned into the treasury of said county,

to be used as a contingent fund for the
prosecuting attorney for the payment of ,
the Inclderital expenses in bringing parties
and witnesses from other statea or counties
and in properly praparing cases for trial,
attending trial on changes of venus, sttend-
ing at the taking of depositiona, in print-
ing briefs, end appearing befors the appellate
courts of tne state, and generally such ex-

- pensés as he may be put to in the proper and
vigorous prosecution of the duties of his
office, Such fund shall be pald out as needed
to the prosecuting attormey by the said sounty
treasurer out of sald fund in the treasury of
sald county, not exgeeding two thousand five
rundred dollers in any year, upon warrant of
the prosocuting attorney, approved and signed
by the judges of the criminal court of said
county., At the end of each year saild sounty
‘treasurer shall pay into the general revenue
fund of sald county any balance that may be
in his hands from fees, 8o collected, ax-‘
cesding the sum of one thousand dolllPl.

The problem presonted 1s this--is Section 13470, R.8, M¥o.
1939, effective after July lst so that the Treasurer ‘ot Jackson
County should ¢ontinue to honor the warrants of the Preseouting
Attorney drewn on the contingent fund provided for therein?
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In order to arrive at the solutlon to this question, we
must determine whether this section is conslistent with the
Constitution of Missouri, 1945, If it 1s inconsistent, Sectlon
2 of the Schedule of that Constitution causes Sestion 13470,
R,8, Ho, 1939, to be lneffective, Sectlon 2 of the Bchoduls
providese :

i

"All lawa in force at the time of the
adoption of this Conatitution and con=
sistent therswith shall remain in full
force and effect until amended or repealed
by the general assembly, All laws incon=-
sistent with thls Constitution, unless
sooner repealed or amended to conform with -
‘this Constitution, shall remain in full
forece and effect until July 1, 1946,"

The particular section of the Missouri Gohatitution of
1945 with which we are immedlately conrrontad 1s Artlcle VI,
Section 13, wherein 1t 1s stated:

"a1l state and county ofrloeru, exoept
constables and -justlices of the peamce,
charged with the investigation, arrest,
prosecution, custody, care, feeding,
commitment, or transportation of persons
accused of or convicted of & criminal
offense shall be compensated for their
official mservices only by salaries, and
any fees and charges eollected H 'B"I
8uch ofricers In such Cases

Into the general revanuegfﬁnd ent1tT 5 E

receive the same, as provided EI'Inw. : - L
Tees earned Gy any sugﬁ olTilcers Iﬁ"bivil ,

matters T8 be retalned by them as provided .
by law,” (Underseoring ourl.)

In the application of this 1atter constitutional proviliun,
we must determine the status of the contingent fund referred
to in Seetion 13470, R.5, Mo, 1939, . suprsa. This partioular
fund has never roceived an interpretation in the sourts of our
state, In our aearch for a dofinition or this typo of fund, we
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nave gone to other juriedictions, and find, in the case of
First National Bank of Normen v, City of Normnn, 75 P, (2d4) -
1109, 1, e¢. 1110, 182 Okla, 7, the rollowing statements

"In general terms, where such funda exiat

. & contingent fund is ordinarily a fund which :
18 set up from which to pay items of expense
which will necessarily arise durling the year,
but which cannot appropriately be clalsiried
under any of the specifie purposes for whisch
other taxes are levied, 1 Pope's Legal Def-
initions, 275; People v, Calro, V, & Cs Ry,
Co,, 247 Ill, 560 363, 93 N,E, 405, See,
.alao, MoQuillin’ on Mnnicipal Gorporntions
vol, 5, Sec, 2179; 3tate v, Kurts, 110 Ohia
3t, 335, 144 N.E. 120; Mitchell v, St. Paul,
114 Minn. 141, ‘130 N,W, 863 Heston v, At~
lantio city, b3 NeJ.L. 317, 107 A, 820,%

~ In view of this definiticn, which 1s supported by the
authorities e¢lted therein, we conclude that the eontingent
‘fund establlshed by Seotlon 13470, R.S. Mo, 18939, does not
constitute a part of the general revenue fund, lince it
cannot appropriately be claasiflied under any ef the- specifioe

. purposes for which other taxes are levied., Having thus
econcluded, we hold that Seatlion 13470, R,S, Mo, 1839, is in

- confliet with Artiole VI, Section 13, Gonntitution of Missouri
of 1945; and, under the operatlon of Section 2 of the Sghedule,
it 1is, thoreforo ineffective after July 1, 1946, The fees
-oollected by the offiee of ‘the prosscuting attorney of Jackson

- County should be paid into the general revenue fund. The
County Treasurer of Jackson County should, thororora not oon=
tinue to honor the warrants o6f the Prosecuting Attorncy which
were, prior to July 1, 1946, payeble from the contingent. fund
as provided in Seotion 13470, R.S. Mo. 1959,

Although we believe the above 1is sufficlent, we will
point out another discrepancy between Section 13470 Re8,- Hb.
1939, and the Constltution of Miasouri 1945. Artialc VI,

_ Section 8, thereof provides: ,

"provision shall be made by general laws
for the organization and classifiecation of

%
S

5
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countiea Qxcept as providod in thia Con-
stitution, The number of classes shall

not exceed four, and the organization and
powers of each claas ghall be. deflned by
general laws so that all countles within

the same class shall possesas the same

powers and be aubject to the same restric-
tlons., A law applipssble to any county shall
apply to all countiea in the olnas to vhich
such county belongs.

It 18 to be noted that Section 13470 cormences “Tho -
treasurer of seid county # # #." which refers back éo é
Sectlon 13467, Laws of Mo, 194i page 533, Seetion 1, which
provides in part: "In all coun%iaa in this state whioh now
have or which may hereafter have a population of mnot less
than 350,000 nor more than 750,000 inhabitants aacording to
the last procoding Federal . docennial cenaus # % W,

By virtus of the mandate laid down by Article VI, Soou
tion 8, supra, the Legislature had enacted House Bill "No.
476 claasifying countles by evaluation, Any law applieable
to one county of a particular clasa is also applicable to
all other counties of that eclass. Section 13470 does not
fall within any of the classes so establlshed, since 1t '1s
based upon population rather than evaluation, tnd is, there-
fore, ineffective, Jackson County is’ nuw a county af the
first class for legislative purposes 2 law applicable
to counties of a certain population aoo:
of Artiale VI, Section 8, Constitution of Mislouri, 1943.

CONGLUSION

"It 1s the opinion of this dopnrtmant thnt Section 13470,
R.S. Mo. 1939, 1im 1nconsistent with Artlcle VI, Section 13,
Constltution: or Missourl, 19453 and, applying Section 2 of
the Schedule, Constitution of Hisaouri, 1945 is 1nafruativu\
after July 1, 1946,

not meet the dletates




Hon, Michael W, O'Hern -6~

It is our further opinion that Section 13470, R,S, Mo, °

‘1939, 1s lneffective, since it does not meet the dictates of
Article VI, Section 8, Constitution of Mismourl, 1945, and
House B1ll No, 478 enacted by the 63rd General auﬂbiy.

 Respestfully submitted,

J. MARTIN ANDERSON
 Assistant Attorney General

APPROVED:

n
Attorney General
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