
QONTINGEWi FUND OF 
PROSECUTilirG ATTORNEYS 
COUNTIES OF FIRST CLASS: 

l 
Section 13470, R.s. M:,~~· 11939, in- \ 
con~istent with Articil~1~l, Se6tion } 
13, Constitution, 1945, therefore, \ 

CONSTITUTION: 
ineffective after July 1, 1946. \ 

FILED 
July 26, 1946 b! 

Honorable Michael· r_;. O'Hern 
Prosecuting Attorney 
Jackson County 
Courthou.se 
Kansas Cl ty, 1Uosouri 

Dear Sir: 

We hereby acknowledge :receipt of your :request to'r a.n 
opinion, which reads as followat 

"I would lilce to get a little information 
concerninG the contingent .f\md of the 
office of the Prosecuting A~torney of 
Jackson County, Uissour1, and I am of. the . 
opinion that Section 13470, Revised Statutes 
of Missouri .1939 applies to Jackson Co'U!lty. 

"At the present time'there is probably 
~;6oo.,oo 1n the contingent fund and on· July 
8th, there is a murder ease eJSpeoially I!Utt 
in ·this oounty before Judge Broaddua and 

1 

it is a c~se that will .ttequire considerable 
expense in bringing witneases from different 
parts of the count~. 

ttToday I was inforrued by Hr. Kirby, County 
'J.lreasurer, that he was of the.op1nion that 
an and after July lst of this year no ohecka 
would be honored on this contingent. fund,. 
If this is true it will eertainly handicap 
this office in the ptteparat1on of this very 
important trial. 

"Would you kindly let me know at once it ·in ' 
your opinion under the existing clrc~tancee 
that the. County Trea11u~e.r would be justified 
in refusing to honor our cheoks. I might 

( 

state for your benefit that the County Treasur­
er haa no intention 1n any way of tying the 

\, 
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hand& of my office· but he doea not want 
to honor the oheoke if the law prohibit• 
him ctf doing it a:tter July lat. · 

"Would you let me lmow what your opinion 
1a concerning this matter." · 

Section· 13470• R.s. Mo. 19391 referred to in your requea~. 
provides: 

"T~ treasurer of said courity eha.ll aet 
aside the prosecuting attorney'·• tees, 10 
turned into the trt?aaury of aaid county1 
to be uaed aa a contingent fUnd tor the 
prosecuting attorney for the payment ot 
the incidental expenses in bringing partiea 
and witnesses from oth~r atatea or countiea 
and in properly preparing eases for trial. 
attending trial on.change1 of'venue, attend­
ing at the ·taking or depositions, 1n print­
ing briefs, and appearing be!ore the appellate 
courts of the 1tate, and generallY" such ex- · · 
penaea as he may be put to in the· proper and 
vigorous pl'Oaecution of the dut1aa of his ' 
office. Such fund ahall be paid ()Ut as needed 
to the proaeeuting attorney by the aa1d ooutlty 
treasurer out of aaid !'Und 1n the tre.a.•u~ of 
said county1 not uoeed!ng t'Wo thou•.nd tiTe 
hundred dollars in any year, upon war.l'&nt of 
the prosecuting attorney, approved and signed 
by the judges of the criminal court o-r said 
county • At the end ot each year aa.1d county 
·treasurer shall pay into the general z.evenue 
:fUnd of aaid county any balance that may be 
in hia hands trom teea, ao.collected, ex• 
ceed!ng the eum o:t one thouaand dollar•." 

. 
The problem presented ia th1a--~a Section lS470, R.s. Ko.· 

1939, effective a:tter July lat so that the Treuurer ot Jaokacm 
County· should continue to honor the warrants ot ·the Proaeouting 
Attorney drawn on the contingent tun.d provided tor. therein? 
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In order to arrive at the solution to this question, we 
must de'term1ne whether this section 1s ·consistent with the 
Constitution of Missouri.~ 1945. I!' it is inconl!listent1 Section 
2 of the Schedule of that .Constitution causes Section ~3470; 
R.s. llo. 1939, to be ineffective. Sect;ion 2 ot, the Schedule 

/ p.roovides: 
I . 

. . 

"All laws in toree ·at the time of the 
adoption of this Constitution and con­
sistent therewith shall remain in tull ' 
force and effect until amen~d or repealed 
by the general assembly. A~l lawa 1ncon• 
siatent with this Constitution, unless 
sooner repealed or amended to oonfo~ with 
this Constitution, shall remain "in tull 
force and effect until July 1, 1946." 

.The particular seotio!l of the Missouri Constitution of 
1945 with which w• are immediately con~onted 11!1 .Arti~le VI; 
Section 131 wherein i.t is stateds 

tt All state and county' oft1oers 1 exoept 
constables and ·justices of the peace 1 
chal'ged w1 th the investigation • &l'reat, 
prosecution., cua tod;y-, eare, feeding, . 
com,mitment, or tranapo:rtation or pe~ona 
accused ot or copv1oted of a ol-im1nal · 
offense shall be compensated for their 
official services only by aalar1ea, ·and 
~.fees and Ohal"ges ~lleot.ed Bz fl 
8Uoh0111e8ra !n auch C'uea ahan • ~atd 
!E.§. !§! ~enerir riiinue tuna en£1tie o 
receive t e same, !!. ~vim by !aw. lliy­
feee earned Df""iny au orr!oera lilo1v11 . 
mattel"a. may be retained qy them aa p:rov1ded 
by law." (Underacoring oura.) 

In the application of this latter constitutional prov1a1on. 
we must determine the status of the contingent tund reterred 
to in Section 13470 1 R •. s. Mo. 1939,. aupra. Th1a part1culu 
tund has never received an int;e~retation 1n the eourta o.t' .our 
state. In our aeareh tor a def'1n1t1on or thia type. of fund, we 

l 
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have gone to other jurisdictions, and :t'ind, 1n the ease ot 
Firet National Bank of Nol"man· V·• City of Norman, 75 P. (24) 
1109 1 1, c. 1110, 182 _okla, 7, the .following statement, 

"In general terms, Where,aucb funda ex1et 
a contingent fund ~· ordinarily a fund. whlch 
1• set up n-om Which to pay 1tema of axpenae 
whiCh will neceasarllt ariae during the year, 
but which cannot appropriately be claasitied 
undel' any of the apec1t1o purpoaea for which 
other taxes are levied. 1 Pope'•· Legal Det• 
ini tiona, 273; People v • cairo, V • & o •. _ Ry, 
Oo,, 247 Ill, 360i 3e3t 93 N,E. 405. See, 
also, McQuill1n1 on Munlcipa~ Corporations--· 
vol, 5! Se~. 2179; State v. Kurtz, 110 Ohio 
St, 332 1 144 N.E. 120J Mitchell v. St •. Paul, 
114 Minn, 141, ·130 N,w. 66J Heaton v. At• 
lan.tio city, 93 N.J.L. 317, 107 A. sao." 

In view of th1s definition, which is aupported by the 
authorities cited therein,. we conclude that the contingent 

·fund established by Seotion 1Z470• R.s. Mo. 1939!· do_•• not 
constitute a pa~t of the general revenue fUnd, a noe it 

- ,-( 

cannot appropriately be claaaitied under any of the- apeo1t1o 
purpose• for which other taxea are levied. Having tnua 
cono.luded, we hold that Section 13470 1 R..,s. Mo. 1939, 1• 1n 
con.t'l1ot with Article VI 1 section 13, Conatitution ot Mlaaou~i 
of l945J and, under the operation of Section 2 or the Soh•dule# 
it ie, therefore, 1ne.t'fecti ve a.t'ter July 1 1 1948_. The teea 
collected by the orfiee of'the prolecuttng a~torney ot Jaokaon . 
County should be p~id into the general revenue tund. , '!'he ( 
County Treasurer of Jackson OoUI1ty should, tha_.retore • not eon• 
tinue to honor the wa'~rants 6.t' the .Prosecuting·Atto:rney which 
were, prior to .TUly 1, ·194~ payable r_ rom the contingent .. .tund 
aa provided 1n Section 134.·ro, R~s. Jlo. l9Z9. · 

\ . . 

Although we believe the above ia auff1oient• we Will 
point out another discrepancy betwe_en Section 134701 R.s. ·Jete. 
1939, and the Constitution or·x1saour11 1945. Art1ole VI• 
Section 8• thetteot prov1deas . 

"Pl"'viaion shall be. made by general la.WI 
for the organization and elaaa1t1cat1on of 

-~\~-
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aount1$a except aa provided 1n this Con­
stitution. The number .or olaaaes ahall 
not eioeed .toux-, and the organisation and 
powers or each cl,aa ahall be-defined by 
general la1f8 80 that all countiea· 'Within 
the aame olasa ah•ll poaaeea the same 
powers and be sub jeot to the aame re•trio• 
tiona. A law applicable to ~Y county •ball 
apply to all eount1ea in the olaaa to Which 
such county belongs.• 

It 1s to be ~oted. that · sect!on 18476 ~o~enoea ~ "Th~ -
treasurer of said county * * * " whioh retera back to_ ' 
Section 13467• Lawa of Mo. l94i· ~· 533, Seet1on l,.wh1oh 
provides in part1 "In all co~t1ea in thia a~te which now 
have or wh:i..oh may herea.fter have a popUl$.t1on o.f. not leal 
than 350,000 nor more than 750 1 000 1nhab1t1Ult• according to 
the last preceding Federal decennial ce~aua * * *•n · 

By virtue of the mandate laid down by Article VI, 3eo­
tion s,. supra, the Legislature bad ena~ted Houae Bill No. 
476· cla~Ssifying counties by evaluation. Any law applicable 
to orie county of a particular olaaa is also applicable to 
all other counties of that class. Sectiol'l 13470 doe• not 
fall within any of the ala••·•• ao ••tab1:2,.ahed, ainoe· ·it··ia 
baaed· upon population rather tbaq eT&luat1on• and 1•- there­
fore, ineffective. Jaekaon Oounty 1a naw a oount7 ~r the 
first olasa tor legislative purpoaea and a law applicable 
to counties or a certain-population Aoea not meet the d1otatea 
of Article .VI, Section 8 1, Conat1tut1on of K1aaour1 1 1945, 

OONOLll$ION 

· It 1a the opinion of th1a depart~ent that Seetion 1.34'70, 
R.s. Mo. 1939 1 ia 1nconiiatent with ~t1ole VI. aect1on lS• 
Oonatitut1on·of Missouri, l945J and, applying Section 2 o~ 
the SChedule, Oonatitution of M1asour1, Ig45, 1a 1nefteot1~· 
after July·l, 1946. · 

/ j 
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It is ou~ .turther opinion that Sec:tion 134701 R.S, Ko. · 
1939, is ihef.t'eotive, ·since it does not mMt th• dictates ot 
Article VI, Section 8, Constitution or J41al!pur1 1 19451 and 
House Bill No, 478 enacted'by the .63rd Gen•ral Mllhlbl:V• 

APPROVEDr 

J. E. TAYLO!t 
Attorney General 

' 

JUAsLR 

J • MARTIN ANDERSON 
Aea~atant Attomey General 

,\. '~ 


