MOTOR VEHICLES ) State Inspector of 0ils c;nnot by rule_extend
FUEL TAX' o) ‘provisions of law to require license from persons
not included 1In statute.

bay 27, 1946 Ci;S :

o ’

Honorable iuph T. Mebklmalng
Stote Inspoctor of Olls
Jofferson Clty, iilssourl

bony Hir:e

Your oplnion rocusst of Aopril 20, 1946, prosents
for our docislon tho quostlon of whethor under loction 24,
(Laws of iilssourl, 1949, noio 6Y6) of the liotor Fuel Tax
Law, the admlnlstrator may by rule or ragulatlon bvring
"gub-agents, sub-dealors, and sub-diotributors” under hie
superviaslon and control with respoct to thelir deallng in
motor fuels,

' You do not stato what the naturo of the contouplated
rogulation would be, but from atvtached corrospondonce 1t op-
poar that you will reouiro somo kind of liconso vith monthly

DO ts accounting for the tax dus upon tho motor fusl sold
or handlod oy uuch clags of peorg ons. Wo also drav upon said
corrompondaenca ror a UOLin‘blOH of "aub=- ﬂhﬁﬂtu, sub-denleore,
and sub-distributors,” and 1t appoars that thoy aro persons
ongaged 1n the business of solling motor fuel, but who do notb
first recolve it in this States LIn other words, ths fuecl
vhilch they handle 1z first imported into this State by soue
other porson and sold to those “subv-agonts, sub-doalers, and
sub=digtributors," who in turn sell, purnap to other retaill-
org or tho conounors.

Sectlon 24, Laws of ilissouri, 1943, page 696, pro-
vides that:

"The admlinistrator shall prescribo and
publish all ncedful rules and r('ulations
for the enforcoment of thils Ach

Undor this sectlon, in ordor to determine just vhat rules and
opulatlions the adminlstrator may prescribe, wo must look to
the terms "of thils act" for thils statute limlts zuch rules to
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those which enforce the act, and also contains the further
limitation that they must be "needful" rules.

In 1943, the General Assembly onactod a completely
new "Hotor Muel Tax Law" which appears in Laws of lilssourl,
1943, pages 670 to 6U9, inclusive., Comparison of thils act
wlth tho provislons of the law as 1t oxilstod theretofore,
shows that the mothod employed in the new act for luposition
of the tax and collection and enforcoment of the payment of
thls revenue constltutes a drastlc departure from the method
therotofore employod, The old act (Sections 0411 to 8442,
lte e Moe 1989, and amendmonts thereto) employed this mothod: i
It licensed distributors and dealors and-tho deoefinlitlion of
dlstributor (Sec. 841l as amendod 1in Lawa 1941, page 447) 1in- ,
cluded every porson who manufactured, roefined, produced, con- J
pounded, shipped, transportod or ilmported motor fuel in thils :
Stato. A dealer wns deflned as every porson, other than a
distributor, who distributes or sells motor fuel within this
State, Tho broad scope of thesae definltlons ineluded averyone
who in anyway dealt in gasollne, oxcept the consumor.,

Prlior to 1943 we are Informed thoro were some 800 to
1000 dlstributors licensed and some 12,000 dealers who hold
liconses, Tho old act requlrod each to male a montihily report
to the State 01l Inspector, account for the gasolinoe handled
by him and pay tho tax due thereon or show that tho samo was
pald to gomo other dealer or dilstrlibutor wno had in turn pald
the same over to the Gtate. Tho liabllity for the tax there
linposod was fastoned upon all who handled a partlcular gallon
of pasoline, until somoone of those handlers had paild the tax
to ghe State Treasurer. LYhat was the oxpross ruling of the
Court, as rospects distributors, in State ex rel. VWinn v,
Banlts, [{o. Sup., 145 &, 1, (©£d) 362~365, where 1t 1s sald:

" o o thers is nothlns anyvhersc in
Artielo 2 vhich authorizos ono dlstrib-
utor to satisly hils onligatlon to pay a
license tax to tho State, by paylng 1t

or any part of it to cnother distrliutor,
On tho contrary, he ls reculred by tec-
tlon 7795 to 'pay to the Ltate Trousurer,'™

As rosgpocts dealors, faection 8442 providod a method
whereby, 1n the ovont they pald taxes to anothor who falled to.
pay over to the SGtate Treasuror, tho tax could be asscssed
asalngt them. And Lectlon 84532 provided that In the event no
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distrivutor or dealor pald the tax to the State then the por-
son using the samse for the survose of operating a vohilcle
upon tne hihways was llable therefor,.

Thoe now act drasticly limlis the class whilch 1s
liable for the payment of tho tax. Section 3 provides Tor
tho tax and lmposes the llabllity in the followlng turms:

"(b) I"or the privilege of rocolving
mobor fuel to be sold for use in
propelling motor vehicles upon the
public highways of this State, there
is heroby lmpouoed upon overy nerson
recolvine fucl in thls State, a

Ticense Gax ecual to two conts (24)

per goallon on all motor fuel roceived

to be gold % % #" (Undorscoring ours,)
Vo dilveet your attention particularly to tho fact that under
this, the tax imposition secblon, the tax ls impored upon the
scelpt of the motor fuel in thils State,

Saction 2 (g) Prov%dea that "IFor the purpose of detor-
mining llability for paymont of tho tax heroin lmposoed, motor
fuol shall bo doomed to bo 'rocelved! as follows:" .und then
contains four sub-divlisions, ocach detalling a particular
oporation which constitutes a "rocelpt" orf motor fuel. Ve nood
not set ocach of those out 1n full. It suffices to say that the
first covers the timo fuel 1s withdrawn from storage tanks at
a reflnory, boat, barge or pipelino toerminal in this State and

sirmatos the "’GCGiVOP & the porson who was owneor of the
fuel lmmediately prior to tho time of withdrawal, oxeopt whore
it ls withdrawn for delivery to a llcensed diSurlbutOf in
which ccse the fuel is "roceivad" oy tne digtr? outor to vhom
delivored. 4<he second dofinition of a Yroceipt," excluding the
foregoing class, makes 1t at the time when motor fu"l impomtod
from without tho - tate is unloadsd {rom the transportatlon
equlpment (suth as tank cars or trucks) and the person who ls
the owvmer thercof lmmedlately after tho unloadlnp 1a the
"pecoiver.," The third class applies to thoso, other than those
first mentioned, who producc, compound or blend fuel in this
State and fuel is "raecolved" by this group at the time of the
producing, compounding or blondlinpg by tho person who ls owner
of it at such time. The fourth class appllios to those who-
acaulro motor fuel vy moethods other than those detalled in 1,
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S, and 3, ‘unless the person from whom - -the same la acqulred
hag pald or Incurwvad liablllty with rospoct to the tax ’
lmposad,"

Prior to thus setilng up hat constitutes s "rocelpt!
of motor fusl, iectlon 2 (o) dolfines "distributor" to

My eeee moan and include any person who
filrst recelves mobtor fusl within this
state (within the meaning of the word
'poceived! as hereinaiter doflnod:)”

and vectlon 7 lmposcs the whole responaibillity for meking ro-
ports Lo tho State and vayment of tho taxss dus, upon those
who are distributors.

This act 'is girlctly a rovenue measure, and overy
section contalnod therein is bullt upon the proposition that
1te roeculrements ascist the aduinistretor to determine the
trus amount of motor fuel oach dlaitributor has receilved 1in a
siven month snd has accounted for the tax thereon to tho State,
“xamples are vectlon 11, wreoulrlns reports frow transportora}
Cectlon 12 regulring roecords of dlstributors and dealers to e
kept for & yoarws, and othor soectiong, all of whlch provide
methods wheoreby a cross chock can boe had on a dlstribubor's
report to determine 1ts acocuracy, :

: It ie¢ apparent from our comparison of ths old act
and. the new that ono of tho major purposaes of the new.act was
to strictly limit the class of porsons who are supject to the
jurisdiction of the administrntor to tho e who "recelivo' motor
fusl In this state, and that the new act purposely onitted a
larpo. clasy ol porsons who in other ways moy seoll or handle
motor fuel, but who do not “reocelve" tho same., Yhe goneral
malo in cuech casos lg statod in 59 Ul J., fec. 122, onage 112,
as follovs: '

oo e av A departmontal ropulation in
offoect isiposing a reruiremcnt wiich
was purposoly omitted from the statuto
undor which the rogulation wes draown
ig 1nvalid, # # %" : '

The power of tho adminilstrator undor fection 24,
supra, ¢oos not go beyond that of the lawe Ho cennot recuire
a porson whom the law doos not requiro to he llicensed, to take
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out & License, He connot roculre o porson to maks roposts.
vhom the law doos not recuire to meke roports, and he can-
not susjoct one to a 1liability for the tax when the low does
not maks him zubjoct thoroto. .

Of courseo, what has boen sgald hers ic based upon
our concluslon, drawn frowm the attached corrogsnondenco as ©o
what 1c meant by “sub-agento, ﬂub-doalers{ anc¢ sub-dlstributors,”
If the facts aro that those go tormed do "rocelve" fuol as
that term is dofined, then they are distributors and must comply
wlth tho®law, and no rogulation is ncoeded to make 1t applicable
to them,

Gonclusion

It thoreforo 1ls our opinion that persons who deal 1n
notor fusl vho do not "roceilvae" the same us that term ls definod
in section 2 (y), lLaws of llissourl 1943, page 673, may not be
roculred to e licensed, make roports, or be subjocted to tax
llabillity by a rule or roguletlon orf tho administrator under
the rule makin~ power vestod In him under Sectlon 24, Laws of
illssouri, 1543, page 696. '

logpectfully submltted,

LAVRSHCE L, DRADLEY
Asslstant Attorney Ceneral

APPLOVED 3

de lie TAYLOR
avtorney Genoral
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