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.:.\ei'orenco is Jitudo to yo1.1.l' .... otte:L· ol' l'"'-lCont t.L::~_te re­
~~uoutin{~ un oi'.Cicial opinion of th:Lo o1'fio o, und reuding 
f.JS follOViS: 

'"rllo U.k\SG:JSOJ." ctJ.ld tLo COLUlty bourd of 
e~uulization ruisad the question uu to 
whut wus usoessable i'oJ: tuxes wit11 a 
loa o.l produc o und i' eud !.il.Ol'chant. 

11 'l1his local J)rouuoe u.w1 1'eod dealer 
buys wool, und suys he ll~e:cely buys same 
on coliwLission, tUld the truck o:r tllo 
\Vholesu1e wool det'l.ler cOlilGS o.fton und 
collects the wool. 'l'hi.o wool hill runs 
into ijic: uton~)~r, yot thio lll.'Odueo dealer 
suya tlwt ho io not aosossed to~ this 
\'}Ool, boou.uso, llo doc~D not own it, 1-t is 
r-iot in his )O.'Jsession, Ull.d uot :coo.ll~l 
under hiu control. no does not ount to 
bo chul.'(:;od dS trut businesu i'o:..· tuxution. 
Is that wool buyillL tho Lu·~::est c.wlou.nt 
ho hrw on llulHi botv;ecn tho i'il'ot I.:iondny 
in J.:Jarcll und tnu f'L:::;·!J i'.londuy in JLU.Le'r · 

11 'l1hcm tllio :,;w,te .: ~orcllunt buyG in. und 
shipa out; uvory d,_ y· lur(~o '1UU11tit;ies of 
o:tdckons •-Ll:Hl OGCS, ;;JHd ho l.' efuses to oon­
siclor this ~G tJuxuble c;oods 011 h<-.nd. 

"lie has also u. oonii:cuct. \~1tl.l u lurc;e 
hutchory to buy l!utcldnc_: et;c.;l;3 i'or this 
hatcl10ry, .:;<Jtd l1<:=: buys Ot'X!;S ,_.rld tvtice li 
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week duiin~ tho hatchery seuson these 
hatchin£; o,_·)_ss al'o c.:~thered Ul), and tu.ken 
out. f11his :produce doo.ler suyG tllut the 
eg~s bel one; to the other i' oll01N and are 
not c:::oods on llis lu.mdo :t'ol' taxation. Is 
this umount, the L.tl'Lent amount on hand, 
any one c1uy, tuxu.blo under the ·ca ... Jnc of 
mor chunt s 'r 

11 'l'hit1 locul der)_ler holds in ston:~.;:_;t; soy 
l:)(Jans, lospedeza seed, clovvr seed, that 
belonc;a to his custou.ers, una tllG same 
::tre helci in J.1is 1Nar0housen l'or· better 
prices. ll' tl1e locitl produce <loaler can 
noll nu.mo l'or u. prol'it, t1,o.t is up and 
abov G t:tw pric o the swc1e GJ.'·;:; i1.eld i'or, i1e 

docs. Is this tuxublo cw uctual c:oods on 
ha.nd':' 11 

The COX•tpleto sche,ue for the tuxation of l;lerchants is 
tound us .Article Ls, 011Ul)ter '74", H. J •. . f-lo. 19::59. D;y- virtue 
ot the pe,u3:Juc;o u.nd Ul.i:f,1rov,,l, ':Jlth an eril.ercency clause, of' 
a.c .d.H.:U. 566 o:t' tho 63rd GenerGl .li..sseltlbly' the on tire 
article llo.s beJn retu.:i.ned. Tlit.h el1nnc~es nocoosary ,to conform 
with the pi·ovi.sion.s o.C the Conot;i tution of l9tl5 •. 'l'ho bill 
beou.me ei'f;:::ctive 1'1'-'.rcll ;,~e, 1946. 'l1he _tnu:ticular JiU:J.tters 
abO\lt v,rhich you in:5uire arc u. otol'L;Linod by tlle J_)l:ovisions of 
Section 11305, _;_{. 0. i!.o. 190~), tound us <J_ l_J:::.i.l't of H.C • .J.li.B. 
536. Su:ld seot:lon reetdo o.s follov11s: 

-""· 
Yi:.,.;:e:~:uh:.:::nts silall .fJa.V un ad valorem tux 
c;llWl to tiHU"li \Vllich is 1 ov led upon real 
osiiu.to, on tlle lllc1L:st. u.ruount of ull c;ooc1s, 
V?ures und .mercht.'tndiso \'hdch they nay lw.ve 
in their possession or undei' ·Llleir control, 
\'Jllother ovmcJ by "l:il:lem or consigned ·to them 
i'or sale, ut any time betweon tlle i'i:..'st 
Vlonctay ln January und the .fi:rst i.londuy in 
April :i.n eacll yoar; l2P~YJJ!::!d, j:iliut !lQ £.91!!­
lUission lilel•cllant shul bo l'Outlirod to nav 

- -:-1""-~ 
§.lllil' tux £!l u_ny .!:!JlilJJ..Lnufuctul·od art1ole, ill 
crowtil .£!:. l)roduc_Q .2£ ~~ 91::. £& pt1lel' ~tate, 
which 1~ lwvo bean c ousF,~nod tor salo, and 
in"'Whien he-1i"Qs """'ii:'()ownerslli) ·o:c int:'Orest­
other tllunllTS"'"'cO'llir::. ss on. ' ""TiliJ.n.plw.sJ..s ours.) 
.;;....;;..;= .... ..._.._ -----

You ~~dll J:oto i'ron tlle underscored portion oi' the statute 
'quo,ed supra th<.\t oolllidssion merchants arc not req_uirod to in-

• 
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olude in ti1eir totc.cl stock o:C ;u.o:echo.ncUso uny Uillill..lfiUfo.ctured 
article, the ~rovrth Ol' produce of this or c,ny other· state, 
which ruey liuve been o onsis.nod l' or ~Julo, and iii ~;;llich :.mch 
aerohant hus no ormcrshi·p o1· intc:;:'es't other tl1ai1 l1is commis­
aiOJt. Hei'eronc e to jTour- lt::;ttor indicates thut tho v.~~.rious 
items mentiorwd tllorein t.U'G clu.imod. to b0 exeu:t)ted trOJil the 

· provisions o:L' ·uw tu:Kinc DOrtion ol' this Gtutute under the 
proviso nentioned. It is, ol' courao, imposD~ble fq:t.~ this 
ottioa to detcr11inc factual Juatters. Hovvcver, no 11dcht say 
that in view of' the 'brOiJ.d :powers Gl't.mted the l.>e:rchunts Board 
ot Equalization to ourJpoena. \',<i tnenses, sucll f;.;lctual matters 
may be reaclily detor;J.ined by th1.:1. t body. ~·Je cm::. but render 
ou opinion upon tho construction to bo t;iven the statute, 
enunciating GOnerul prinoii)les, \All ell 1uay be up1Jlied in 
apecifio ou.soo by the J~-~erchnnts Board of hllUalization ·based 

.apon the facts <.letol·m.ined by the1a in euch instunoo. 
J 

In tho 1'irst pluce, the proviso <.~.:CJlllios only to comro.is­
a10ll merchants. It, 'tlwrefor0, becomes .tJertinont at the 
ntaet to deter.tline whether o:c not the businesB t:cansaotlons 
ot ei particular 1ndividual COLle v1ithin tho ltesisnated,cate­
gor;r ·of those to 1Nhom tho proviso applies. 'J.'he Suprem.e Court 
~ JUs so uri, :i.r1 Stu'te ox x·el. Parker v. 'J:ll~OFlpson, et ul., 
1:10 Mo. 12, 1. c. 20, hus dc:Cinod "tho tor111 11 corru.J.ission mer-
ch&At." '11110 l1e:t'ili.ition :tounC\ therein is .;.o follows: 

11 1> i'aotor or ooltWlission morchunt :is c;en­
erally dm~ined. to be • (.i.ll a""Emt olil})loyed 
to sell c;ood,'J ox· n.Grchs.ndise, consic;ned or 
dol1vored to ldm by or :Cor his prino ipal, 
l'Ol' :). COL1.f•8HI .. Jation, COLL •Only called fac­
tora!_:;e or oot.::c,ission.' ;,.Jto:cy on ;.;::ency 
( 9 'C::d • ) , sec • .33 .11 

,l!.,urther, the words "grm'rth11 and "PJ.'oduce" UlJP.ect.r in 'the 
proyiso. ;.t1he tor1n "sx·ovvtll" Juw been defined o.s boing tl1at 
whioh has ~l·ovm or \ih:Lcll i.s grov;in.£~; tJnytllinc produced, a 
:produ<?t• \vords und J:'Ju~a.ses, Perm • .Sd., Vol. lu, p. 786 • 

. The tol'hi. "producu;' has bo.:;n dofinE::c\ ;_:ts th~_,t 1vhich is pro­
duced or crown in, or is the yiold of, tho ntata, i.u.cluding 
orop1, timbu:c, caul un~ i:con, und overythinc; produced 1'rom or 
tound in the soil of tho stute. r:'ords :_,.na Phra.st~S, :t:•erm. .:id., 
Vol. ~4, p. 184. 

In view oi' the :J.'act that the ter1 l "commission lllerchtintr' 
had acquired an app1.·opriatG nnd peculiar n10aninc in law prior 
to havinc; boon inco:cpo::.:atod in tho statuto under consideration, 
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r:.re beliovG tl1e pl'ovisions oi' :Jection 655, Ll. u. Ho. 1909, 
to be c;er1n.a.ne in corwtruin,:; such statute. Jection 655, 
H., 8, JJlo, 1069, :c eads, in part, u.s i' ollovm: 

"':rhe con.struution of cill st.iJ.tutes of tlds 
s·cu:to shu.ll be by the l'ollor.iinc; u.duition-
ul l'Ules, unloss such constri..lction be 
plainly l'UPU{~Uill1t to tho iuton·b oi' the 
le:::.i:.>luture, or of -tlw context of the swile 
statute: J:'irst, \Jords and phrases shall 
be tC:tken in tlwir plain or ordinary and 
usual sense • but teclmicul words o.ml Dlu~ases 
h<:tvinc; a peouliu.:r and u}.Jlu~opriate meaning 
in. luvi shull be understood aocordirJ.G to 
tlwir tGohnicul impor·t; ''' * * " 

.Applyinc tllis J..•ule to ·che term "oOimuission .me~ chant, 11 

it is seen that the proviso applies to only u very llJdted 
class of Jlltu~chu.nts, und we uay no·t extend its meaning to en­
oorapass others whose business transactions are r~ot such as 
to brine; them elou.rly YlitlJin tho purvio·w oi' tlle definition. 
'l1hut tho Generdl l.ssembly co.ntuulplatell ·;~llu.t the teclmicul 
im11ort oi' the tersr.t should bo used in tho oow:rt.l'uo·tion of tlle 
statute is i'u1:thor i.ndioatod by tlw ph.ru.soolo[;y employed. 
In this respect; ;;,rour <Jttention is di:cecte.d tp the phruses. 
11 00.i:lr.dt;;ned to the.w. i'Ol' Bu.le" a..n.d n·which raay llu.vo been con­
signed i'or sale." '.ro us, both ol' tlwse pluinly indicate 
that; t;.ne tor.lil. 11 COldLlission .u:torcllunt" wus used ln the proviso 
in its technicdl luc~etl senso, bllu·t is to su.y, us !'leaning one 
who has in his· })ossoGoiou OJ.' und.e:L' llls oontrol the c;oods, 
rJareo and .i:.tEli'chandise of unothe1 .. j~o:c tho purpose of E!fll.~· 

i/hile it is undouhtedl v t1·u.e tilut lille vcu::ious it ems men­
tioned in your l·Ytter ol' in71uiry, tht;tt is, wool, chickens 
and. oggs, Jiu.tching egcs, soy beans, lespodszu soed, and clover 
seed, ure included iH the to:ei!lS 11 cro\vth11 Ol' 11 prol1uce, 11 y·et 
such i'ac·t Cloos uot l"eliovo tho mer-chun.t oi' i.ncludirlb them. in 
deterllii.ni.nc the Ha:dnm.Jt t1mount ol' cooc1s, wares w'ld merchan­
dise on ll:J.nd. at o.n;y· one tiille durin'-; ·tho· j)>Jl'ioLi ;;;:_pacified, to 
be used :i-n a otel'Itlini.il·:~ t;:.e miStXiillU.Lt v ·~~.lue tli.oreo.i', unless his 
deulint;s s.1.'e tlloso oi" a 11 co1&ill.ss1on Llcrcllunt. 11 

\'fi tll tho u bovo D:elnc iples i.n lilind, v.rc iuvo l ... eeJW.l!lined 
your lErtter oi' i.th.J.Uiry. 'nw claim o1' exclu'siou wi t.\1 respect 
to ttte tr(l.n&ac'tiO.i.lb in vtool is basocl Ul)Ol\. the claimed :t'uct 
t~hut the de;:de:e lti.GJ.:ely pLu·cho.ses :such v1ool upon u oon111lission 
basis and d.ocs not ut ~ny t;i.;,.lo lluve t.itle tllex•eto nor have 
such produce und0r his control o~ in hls ~oGuossion. This, 
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o:C course, S(JUarely presents u (iu.estion of f'ac t bused upO'n 
t .. e cont.1•act of tl1o d euler and lll.s claimed lH~incipul, und 
one which this o..i.':Cice is nnablo to ciet .. Jrmine. However, as 
mentioned supra, the :.:c:n:uhnnts Bou.rd of .t~quuliza.tion is in 
a nosi tion to obtain :1ll nee osscu•:v j_ni'o:uaation rol\:tti ve to 
t. Le true 1w.ture of tho tr~msaotion. 'l'he f'inal determina­
tion vii 11 involve .3t~.outiOllS oi' contract, u:llo, bu:l.lmont, 
unci pri;wir)u.l and a,:_!, CUt, .:..u1d ean be r0solved only when all 
of tlle :portillJJJit 1'acts· u:ce J;reoonted. ,/e :dcht say, though, 
tha"G if tho deulor acquires uuch nool in. :;~_i;3 ovm nWIJ.o, ' 
·actually takin~ title thereto, ~nd tho~curtor oinwly sells 
t:J.c entire lot, uade u:p oi' nwJ.eroun purchase~.;, to some 
o·GilOr person, the mere .i.'act tJ1ut his componsution therefor 
·would bo determined U]WH u percoHtuc;e or CO'.-i.misaion basis 
wuulc1 not ~Jei-ve to p :.)rmi t tho exclusion ol' the vc:tlue of t>e 
wool in detorJIJ.ininc; t~he hic,hest vnlue oi' c;oodD, vm..res and 
Liercllu.ndise on hunu duri.ut; ·iJhe presc1·ibed perioct. 

\iitll rGS1Ject to the lJUl'ohusos of' vl!lekens lUHl oggs, 
wu think thut such p;:coduoe must i1eCGSl:H .. l:rily be included in 
t!1e uc;g1•ecate Yttluation, o.s no stu:tement i;!.J}ponrs in the 
lotter oi' iliquiry to inoicute thut ·the tn:Hlsaotion, so Lcr 
as the dealer is conoel'ned, is c:tnythint; but one o:C outl'ight 
purchase und. sale. Under thuDe oircuDwtancGD * the chickens 
and eggs do constitute a purt of his stock of ~oods~ wares 
and lltei'ohandise. 

V!ith respect ~~o the hatchin;.:; oscs put·vll::.u.Jed. under an 
alleged c.ontr'o.ct nith t.c hatchery, under -rJllicll title; pos­
session or control of tile ecgs :!.o uover vos"tod in the deal­
er, t;-~e saLle factual :J.Uootions ure pl'Gsont as arc necessary 
fm: the detorm:i.nu.tion of the matter 1dtl:J. respect to the 
dealings iu wool) HCnt.iioned. SUJ?l~a. .i~L~u:ln, ·w8 G<::in but say 
tho.t tJw l,JcX'G fact that the i!Ltrchuseu '-'.l.°C il£\Oe under an 
agrecraent h,;r w . ..ich tJ1~ com, ·<:::lW<ition is C!ot.orHined upon a 
cotii.i'1ission 1Jusis uoo;:; net c o~1sti tut ,_:: tl!.e dooler u u coJ,u~:is­
sion t~w:cchnnt 11 vii tJ1 l'GS!loct tiwreto, c nd if ti tlo, posses­
sion or control uoc;s vest in mwll deo.lcr, .f!;) l!.eoessar1ly 
must inclucto the v ulne oi' ::mch u.utchinc eu;s ilf. arriving 
,,~t his totul VLluation foi' "ta.x purposes. 

As to the so~l beans, lesped eza seed, cloy or seed, etc. , 
t:.ut uro held by the (.ioaler iri stOI'ubG :i.'or lli0 customers, a 
son0iall0.t di.i.'fe:reEt situation pJ:'es0n'ts i tsolf. Ii' ho is, 
under his coutract, re~uirad to return to tho ruspoctive 
owners of tho vm:iou.s i teD.w Hvn'tionod their idonticnl :pro­
duce, merely rocoi vine; from them u stipulated sto:t.•ago c.ilarge 
for his serviceD in co .!wction 't.:.:.ormlith, .t.lw items do not 



oorwti tute uny part of his stock of e;oods, \'iw'es und nerollan­
di se. On tho other· hand, ii' t11c a. ealer hus tno r i(:!,llt to dis­
pose o:i..' ouch items in ordinury COill.meroe, or to oonuninc,le such 
i tens with ili:J mc'll stock of similar i teras o.nd use the entire 
lot for the purpose of l'illinr.; his o:rdinury orders, so that 
such i te.n;_s in storuc;e 1f1i t.·, hiL' Ul.'G acti}.ally in hio .[JOssession 
and under his control, it VIill be necessu.ry i'or hi.'il to ·take 
into conside1•ation tlle vulue oi' such i toms. .~~16s.in,. it su:ay be 
gossi ble that tlle terms of the contract of' the Derchunt \Vi th 
tho resL'ectlvG ovmel'S o.C the vurious i tCl<lS aro snell as to per­
mit tho disposal OJ..' their respective holdinc;s when in his judg­
ment iJUch dioposal b,, so.J.e is pl~oper. lf tlw VUl'iouu :1.tems be 
consic;ned to the '·.el·chunt i'Ol' sule un<Jor those condi tiona, and 
t:uldel' an ugreeme1.t to reiLn.burse the liletclumt i'or his services 
in connection therewith on ;;t corwaission. basis, eucll con;;;eaot 
nossi bly ',':oulcl. conctit.ute tJ1e .<::ce::. ollunt u. 11 COD1J "h:~sion ., tG:i'chant 11 

~ith re~pect to ouch items. Such beinc the case, the items 
would . then be excluded i'ro1-:.1 hin invorrtlory tmder "G.no quoted 
p~oviso. Hero, acuin, uro ~uestions or faot which will neces­
sarily l1ave to bo dcterLlined b~r tl10 : e.r·cLtunts JJOal'cl. oi' i';cluo.li­
zation. 

In the prEJr,J.ises, v;e a:J.,'o o1' the OJ)inion t.hut, in the c.~b­
sence oi' oo;j"tractuul rolo..tions \lith the OI.J:u.ers ot the vurious 
items of crovrtll and lJI'Otlu.ce Hentloned in your l'.)ttcr or in­
qu5.ry, which oonuti tute the .r!lerc.hant u "co.GLLisBion Lterchunt" 
within tho JLGanlllt~; of tllut tL3l'lli as uef ined in logal ph1·u.seoloc;y, 
such .ElGl1 ohant 1:mct ~ivo due rccar·o to ti.:;.e to'liu.l "ulue of' ::mch 
items in ur:ci vin .. ~ u i.:; tllo h:Lglwst WiiOUllt of ull {:;oods, \Jares tutd 
Jtlorchcmo.i.~JG whJ.ol1 hu ~ws on lluud at uuy til:Le botvveen tho i'irst 
r.;Iondu.y in · J unuury o.nd tlle first . ,on(_,uy in ~:.pril, in any year, 
for tho purpose oJ:' detcrminin;:,:; the ud valorem tux due D.nd owing 
by such uel,chunt. 
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\JILL F • .Bi'.'lu.fi, Jr. 
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