CFFICERS:

Honorable Russell Mallett

" The Assessor and Coroner of Jasner County shall be

paid according to the Laws of the 63rd General Assembly
after July 1, 1946; members of the County Court and the
County Clerk of Jasper County shall be paid according
to the Revised Statutes of Missouri of 1939, during
their present term.

October 8, 1946 Fl L E D

5/

Prosecuting Attorney

Jasper County

324-5~6 Miners Bank Buildlng ‘

Joplin, Missourl y

Dcar Sir:

\

We hcreby aoknowledge receipt of your letter of recent
date roquesting an opinion from this department, which reads
ag follows:

"Section 13 of Artlecle 7 of the new Con-
gtitution provides 'The compensation of
state, county and municipal officers shall
not be increased durin: the term of office;
nor shall the term of any officer be ox=
tended.,! ’

"Under the new Constitution and the present
Stotutcs the Assessor, Members of the County
Court, County Clerk, Court Reporters, Circult
Judges, Sherisf and Coroner of Jasper County,
Missouri are entitled to inercased compensa-
tion ahove that which wae »ald when they ob-
tained their respective orfflces.

(2

"Will you please render me an opinion on the
above officers as to whether or not they are
entitled to incrcased ocompensation as pro-
vided by the new Copstltutlon and Statutes
as of July 1, 1948."

An opinion relating to Court Reporters and Cirecult Judges
has been prepared by this office and a copy will ke forwarded
to you with this opinion, :
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We wlll discuss filrst the offices of Assessor and Coronsr.
The Assessor received compensation from fees collected under
Sectlon 10996, R, S. iMo. 1939, and other related statutes. The
Coroner recelved compensation from fees collected under Section
13424, R. S. o, 1939, and other related statutes.

Section 13450, R. 3. Mo. 1939, provides:

"The fees of no executive or ministerial
officer of any county, exclusive of the
salaries actually pald to his necessary
deputies, shall exceed the sum of filve
thousand dollars for any one year. The
foregoling clause shall not apply to any
county or city not within a county in
this state now containing or which may
hereafter contain one hundred thousand
inhsbltants or more., After the first
day of January, 1891, every such officer
- shell make return quarterly to the county
court of all fees by him received, and of
the salaries by him actually paid to hils
deputles or assistants, stating the same
in detail and verifylng the same by his
aff:davit; and for any statement or omis-
slon in such return contrary to truth,
such officer shall be liable to the pen-
alties of willful and corrupt perjury."

Therefore, under thie Revised Statutes of llissourl of 1939
the maximum.compensation allowed these officers was $5,000,00.

Under the Constitution of 1945, and the laws passed by the
63rd General Assembly, thelr compensation has been changed so
that now the County Assessor is paid $5,000.00 per annum, &s
. provided by House Bill llo, 889; the Coroner i1s paid $$2,000.00
per annum, as provided by House Bill No., 896,

"Thils presents the question that if the facts show that
the gdbove. officers actually collected fees of a less amount
than the salarles that are now provided for by the new laws,
should this be treated as an Increase in thelr compensation
during their present term under Sectlon 13, Artlicle VII of the
Constitution of 1945, which provides:
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"The compensatlion of state, county and
rmunicloal offlicers shall not be lncreased
during the term of office; nor shall the
term of any officer be extended."

This questlon was raised in the case of State ex rel. Ermmons
v, Farmer, 196 S.W.1l106, 271 lMo. 306, Although this case was
decided under Section 8, Article XIV of ‘the Constitutlion of
1875, this sectlon is the sams in substance as Sectlon 13,
Article VII of the Constitution of 1945. The court said, at
l. co 314, 316 and 317

"While defendants concede that the amount
of cash salary relator is entitled to re-
celve under the provislons of the Act of
1915, does not exceed but exactly equals
the amount he was entlitlsed to retaln under
the act of 1913, out of hils fees collected,
yet they contend that unless the fees which

" he actually earned and collected amount
each year to a sum equal to the $2000 year-
ly cash salary, the provisions of the Act
of 1915 are unconstitutional, for thet they
in fact bring ebout ean increase in his com-
pensation durlng the currency of a glven
torm.
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"So, whille it 1s conceded as the figures
indlcate, that there has been no increase
in the stated amount fixed by law as the
pay of 8 circult clerk during the current
term of this relator, yet it i1s urged there
has been an increase in fact, unless the
fees collected each year amount to as much

%2000, regardless of the statutory pro-
vision existing when relator took offlice of
retaining as hls annual compensation {2000
out of the fees earned and collected.

"The Act of 1915 putting cirecuit clerks upon
e salary basis, was, it 1s plain, designedly

\
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enacted so that the several salaries

fixed thereby and made payable monthly

in cash should exactly equal the amounts
fixed by statute in 1913, as the amounts
which could be retained by each circult
clerk as his annual ocompensation out of

the fees he earned. As we gather the
position and contentlion of defendants,

they concede that in all cases and coun-
ties wherein the fees actually earned by
the several circult clerks smount in any
one year to the sum fixed as thelr sal-
aries by the Act of 1915, the act 13 con-
stitutional., At least, 1f defendants do
not concede this, the loglc of their con-
tention concedes it for them. The result
of such a construction is that some cir-
cult clerks in some counties which contain
from twenty-five to thirty thousand popula-
tlon would get the salmsry fixed by the Act
of 1915 some years, and get fees other
years, and it would be Impossible ever to
tell what method of payment should be em-
ployed,, or how much compensation the c¢ir-
cult clerk was to get till the end of the
year, Llkewise In some of the counties
these officers would be pald salaries

and in others still remaln upon a fes

basis of compensatlion. Such results could
not have been in legislative contemplation;
slnce two cardinal canons of constructlon
upon the attack of unconstitutionallty con=-
front us: One of these ls that we must be
convinced beyond a reassonable doubt that an
act 1s vold under the Constitution before
we are warranted in so declaring it (State
v. Baskowltz, 250 Mo, 82); the other is that
where one construction of a atatute would
render the act absurd and unenforceable and
the other the converse, we are required to
adopt the latter rather than the former.
(State ex rel. v. Gordon, 266 lilo. l. c. 411.)
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"We are constrained thersefore to hold that
the Act of 1913 { Laws 1913, p. 702) filxed

(4)
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the basic compensation for clerke of the
cireuit courts and thot the emounts seve
erally cet forth ip that act as the suns
in feeg which such cleris could each
retain as thelr s~veral compens-tions,
consthitute the & larles from whieh we are
to determine whaether the fAet of 1915 in-
creases suceh compensution. We have seen
thst the amounts ars the same 1n countlies
of the clags here in gquestion and conelude
that as to the relator there hag bhesn no
increase an® the act is constitutional.
Let the judgment of the learned judge
nisi be arrirmed,* * *u.

This, we bellove, clearly ansmwers our question ag to vhat the
compensqblon ol these officers are before July 1, 1946, when
considering the congtitutional prohibiticn of raising an offi-
cer's salary durins his term. In this case the court even
goes so far as to assume that the officer did not recelve com-
pensation equal to his new salary, but sald that since the
meximum set by statute ls the same ag the new salary, that
this was sufficient to comply with the Constitutlon, Therefore,
we belleve this case would be controlling as to the office of
Assessor and Coroner of Jasper County, and, slnce the salaries
under the laws passed by the 63rd Genersl A“sembly are less or
equal to $5,000 there would not be an increese during their
present term, under Seection 13, aArticle VII of the Constitution
of 1945,

4t the present time, this office is preparing a separate
opinion with regards to the compensation of the Sheriff of
Jagper County wirich will be forwarded to you at a later date.

There remains the fin=zl question of whether the members
of the County Court and the bovntv Clerk oP Jasner County
should be paid under the Revised Statutes of Missouri of 1939
or unfer the laws passed by the 6urd General Assembly, Seoction
2494, R. S, Mo, 1939, provides for an annual salary of $2500,00
for the members of the County Court of Jasper County, while
House Bill Nop. 894 of the &3rd Generil uﬂsemh1v, provides for
an annual salary of $3600.00. Seetion 15433, R, S. Mo. 1939,
provides for an annual salary of $3000,00 for fhe County Clerk,
while House Bill No. 895 of the 63rd Ceneral Assembly, provides
for an annual salary of $4000.00., These cle&rly are inoreases
in compensation durine their present term, and would be so con-
sidered under Section 13, Article VII of the Constitution of
1945, Since there are no additional duties lmposed upon the
County Judges or the County Clerk of Jusper County, we are of
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the opinion that the wmembers of the County Court wlll continue
to recelve compensatiocn as wrovided by Section 3494, R, S, Mo,
1939, durin: thelir present term of ofilce, and the County
Clerk will continue to receive compensation as provided by
seetion 13433, W, O, o, 1939, duriug hise present torw of
office,

CONCIUSTION

Therefore, it i the opinion of this department that:

(1) 1In Jagper County the Asscssor shall be paild accord-
ing to House Bill Mo, 889 of the 63rd CGenersl Assembly, and
the Coroner shall be »nald sccording to Houce Bi'1l No. 896 of
thie 83rd Gencral Assembly;

(2) Members of the County Court, during thelr present
term, shall be pald according to Seection 2494, R, S, Mo, 1939,
and the County Clerk shall be paild according to Seetion 13433,
Ro S, Mo, 19590

- Respectfully submitted,

PrEOOHING WILSOM
Asgistant Attorney Gencral

APPROVED!Y

J. He TAYLOR
Attorney Gencral
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