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ELECTIONS* A canvagser, who has quali~ied, casting up
the absdntee votes 1s under the duty of
certifying! to the County Court the result
of his c¢anvass, and this is so regardless
of the number of votes or whether there are

any absentede votes,

ifovember 19, 1946

Prosscuting Attorney
Iron County
Ironton, illassocurl

Hear Sirs

"his acknowledges your roqucest, which is an followsas

"The county clerl as authorized by
“ectlon 1475 and 11476, Laws 1945,
appointed two Republicans and two
Democrats whose names had becn given
him by the committee of cach party, ;
to open, canvass, count and certify

the absentco ballots,.

"As I am informed by the clerk the
Hepublican canvassers challenged the
absentee ballots and refused to sign

and cortify the absentee vote and rave

no reasons in writlng why they refused

to do so, but mdde oral objectlons in
their challenses statin; they werae not
entitled to vote as they were not resl-
dents of the countye. The clerk also
appointed one Republican and one bLemocrat
to asslst in casting up the vote of the
election held on November 5, 1946, as
provided by Uection 11615, Laws 19435,
which they did but as the two Republlcan
canvassers sclected to cast up the ab-
sentes ballots refused to certlly the
returns as to the absenteo ballots, these
votes wers not counted in with the final
votes I find no statute whlch scews to
apply to a condition as t:ls, where the
two :epublican canvassers refused to sipgn
and certify to the result of the canvass
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as to thoe absentee ballota, but the two
Democratic canvessors did sizn the result,

"Section &575, NeS,s 1959, makes it a wnise- ,
demeanor for any judse or clerk who shall

fail to slgn and deliver to the county

clerk the statement required by law of his

reasons why ne rofuses to sizn the reglstry

books, and othcr books, blanks and forms

required, etce, shall be deomed pullty of

a migdomeanor, etc,

"I will sppreciate your opinion as to whether
the two judpes or canvassers appolnted to
cast up the absentee ballots violated any
law In refusing to certify as to the result,
if 3Secs 4375 does not apply, and further, if .
the clerlz should certify the result of the
elsction to the secretary of atatve and in=-
.elude tho sbsentee vote, yet in as much as

- the clerk will have to certify the result of
the election before you can give wme your
opinion, it will perhaps be of little use as
to that matter, but your opinion will be use=~
ful to me as to the fallure of the two can-
vassers to sizn and certify the result of the
canvass of the absentee Dballots."

Replylng thereto, your inquiry scems to indicate that you
desire an opinion from this office bhearing on the failure of
two of ths canvassers, who were appolinted alons with two others,
to cast up the sabsentee ballots and certify the results thereof
to the County Court, and thls opinion is In response to that
inquiry.

The statutes have beon révised and awmonded so much that
1t is not difficult to understand your troubles in running dewn
this quostion. In the 1939 Revised Statutes 1t was tho ﬂuty
of the county clerk and two Judges of the uounty Court, or two
justices of the poace, in cach county not having registration,
‘to cast up the vote within flve daye alter ‘the olection. ec=-
tlion 11615 provides:

"The clerk of each county court shall, within
five days aftor tho close of eagch election,
take to his asslstance two justices of the
peace of hils county, or two judgses of the
county court, and examine and cast up the
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votes glven to ecach candldaete, and glve
to those havins the hishest number of votes
certificates of electlon,"

Sectlon 11630, He3. 1959, places that duty upon the Doard
of Llection Commissloners In St. Louls and Kansas Ulty, and other
cltlies having repistrations. DSald sectlon is as followst

""he powers and duties herein piven to and
imposed upon the clerks of the county courts
of the several countles shall be cxercised
in reference to the city of 53t. Louls and to-
Kanses Clty, and to any othsr city hereafter
having a reglstration of voters by the bhoard
of' election commissioners of such city,"

Section 11616, L.5. 1939, provides:

" a4 2 % 1t shall be the duty of the county
clerk of such county, 3 i ¥ ¥ before certify-
Ing to the nomination or olection of any can-
didate for a county office, 4 # % ¥# to glve
to the candidate or candidates whose total
vote, as certified by the judges of elesction
ls more or less than the number of votes
actually cast for such candldate or candi-
dates, as shown by the tally shieet of such
precinct, the actual number of votes cast,
for such candidate or candidates in the
precinct or precincts in which such error,

or errors, occurred, the certificuate of the
Judges of electlon to the contrary notwithe-
standing."

Section 11618, HeS. 1939, prescrlbes the penalty for the
last above-mentioned section,

The ahove last-mentioned two sections appear ¢ more par-
ticularly apply to the precinct records and the duty of the
County Court to record the true vote, as shown by the tally
sheets of the various precincts.

Senate Dills Nos,., 46 and 47, and louse Bill lio. 241, are
next mentioned, lach of thom has an emergency clause. S3enate
Bills Nos. 46 and 47 were approved July 27, 1945, and louse
Bill o. 241 was approved October 20, 1945, Sonate Bill Mo.
46, in Section 11476, provides:




iir, John i, Keith -l

"In cases of elections wherein the county
court or voard oi olection commissioners

as tiwe casc may be are nobt coarged with the
duty ol canvassing tne returns of such
elections, the body or offlcials, chaurged

by law with such dubty for such elections,
snall appoint notv less ithan four disinterested
porsons, not msore than ons-half of whom shall
be of thne sane political falth, % + % i not
later than 6100 o'clock pem, O the day next
succeedling thoe day 0f such electioni & # 4 *
L0 open, canvass, count and certify the votes

‘

cast by avsent vobters at such election, # 4 M

Ao

The writer Jdoss nolt understand tose reason for thse enact-
nient of Senate D1ll oe. 46, beceauss 1t would seem only to apply
In instances wiaerein the County Court or Doard of ulectlon
Commicsloners arc not cinarged with the duty of canvassing the
returns of the elections, and, as ths wrltsr undorstands the
statutes, those are tie only two bodies which arc charged with
such dutye

Since Zonate BDill lio. 47, noxt wentloned, contemplates -
that the County Jourt and 3oard of ilectlion Commissionsers are
the two bedies 1in thelr rospective spheres which so function,
sald section prescribes the duty of the county clerk lssulng
ballots to absent voters to recsive and keep the sald ballots,
to make a liast thoreofl, siiowin: the precinct of claimed resl-
dence, and to publlcly post it at lsast twenty~Lour hours
before opening; tie ballots. Then 1t provides:

" & = 9t % Vhonever the county court of any
county, or the board ol scloction cowils-
sioners, as the case may Do, shall wmeet to
canvass tiae vobes according to law they
shall first appoint not less than four dig-
intereated personsg, % 3 % 4 for the purpose
ol opening and counting said avsentee vote,
and the sgid persons so appointed shall
take the ocath prescrived for the regular
judges of election, and shall at once pro=-
coeed to open, canvass and count such votes,
) and heving detcermined thot such absent voter
or voters ave entltled to vote in the re=-
spective precincts whereln he or they oiffer
to vote, and having been fully satisfied
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thereof thiey shall certify to the county
court, or to the eleoction commissioners,

ag the case may be, the number of quallfied
votes to e counted for sach ol the respec=
tive candidates voted for in such election
precinct, % % % 2 and shall forthwith make
such certificate to the county court, # = *
who shall tebulate such vote alony with the
other votes certlfied from the several pre=-
cincts of the county and credlt the 98118 to
the candidate  «+ % # for whom or for' which
said absentee votes were cast in arriving
at the total result of the election = =+ < M

ilouse Bill No, 241, in Section 11815, provides that "the
clerk of each county court shall, within five days after the
close of each election, select for his assistants one person
from each of the two political parties casting the highest num~
ber of votes i & % % and examine and cast up the votes glven
to each candidate, and glve to those having the highest number
of votes certificates of election," and such porsons shall bhe
ssclectad from party lists at least flfteen days prior to ap-
pointment, provided sald lists are supplied, and on fallure so
to do, then the clerk names them,

ilouse B3ill Hoe. 241 repeals Section 11615, R.3. 1939,
Senate B1lll [Jos 46 repeala Section 11476, R.3. 1939, Lonate
Bill Yo, 47 repeals Section 11475, RsS. 1939,

Section 11477, R.5. 1939, provides tiwat the vote of an
abgent voter may be challenged "for good cause and the judsaes
so appolnted te opeon, canvass count and certify the votes of
such absent votors shall have all the power and authority glven
by law to regular JQJLGS OL election to hear and determine bhe
legality of such ballot,

ection 11473, B.5. 1938, provides for the sealing,
secrecy and safekeeping of such ballots.

aectLOQ 11480, itele 19359, provides tne penalty for viola-
tlon of Article 2 of Chapter 76, and says:

"o s % & If any person shall violate any
provision of tﬂls article, or fall to comply
with any provision nereoi for which no other
punishsiont 1s hereln provided, such person
shall upon conviction thwereof, bo desmed
guilty of a misdomeanor.”
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3ection 11005, KEeBe 19359, requires judres of elcction to
talte an oath, whlch Iin part 1ls sg followss

"I do solemnly swear that I will impar-
tlally discharge the duties of the present.
slection according to law, < 4 i 4!

Section 11506, ReSe 1939, places a penalty on failure of
a judge or clerk to perform his duty, and"provides:

nIir any Jjudge or clerk, aftor he shall
‘have undertelten to perform the duties
herein pointed out, fail so to do, he
shall be fined two’aunfred dollars, bto |
be recovered LY clvil action, in the name
of the county, or by indictment, and in
either case the flne shall ;0 Into the
county treasury."

The particularly anplicable law to the questlon here dis
cussed appears to bhe in 3Senate Bill No, 47, which provides for
the appointment of not less than four disinterested psrsons
for the purpose of opening, canvassing and counting the absentee
votes., This law further places tiwe duty on them to "take the
oath prescribed for tho rerulﬁv judgzes of electiones”" It further
places the duty on thom to "proceed to open, canvass and count
such votes, and naving detemalned that such absent voter or
voteérs are entitled to vote in the respectlve precincts wherein
he or they offer to vote, and having beon fully satisfled thore=-
of they shall certify to the county court, # 4 % the number of
qualified votes to he counted # 4 %" The only way the law
provides for the information which they got from opening and
counting the absentee votes, and thelr determination of how
many absentec votes there are or thet should bo counted, is by
the method set forth in sald law, to wit, "and shall forthwith
make such certlilicate to the county court. Af it were not
clear that such 1ls thelr duty, any former doublt would be removed
by reference to the provisions of sald law thoreafter following
the above quoted portion, which reads, "who shall tahulatse such
vote along with tho other votes certifled from the several pre-~
cincts of the countye" The official inlormation can Le trans=-
mitted in only onse way and tuat is by the way provided by the
statute, to wit, "make such certilicate,"

Tt will not do to stand mute and do nothinge That would be
a .complete failure to perform the duty which the law casts on
the official designated by law to cast up and certify the result.
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It will not do Lo wmake oral declarations of protest or of ap=-
proval of the votes because the statﬂta requires the functione
ing party to "make such certificate." e is & julge of elec-
tion, he has taken the oath ol an election judge and ths law
charges him with the obligaetlon to porform the statutory dutiles
of an election Juige, and one maln duty of such judges 1ls to
certify the votes, If thoere are no votes tiiat in his opinion
are legal votes, 1t 1s his logal duty to so certify - to "make
such certificate,” It is just as much his duty to tell the
County Court, in the way tho statute provides and in the only
way provided by law, what the absentee vote is when the total
absentee vote 1s notuinh as whaon it is one or two or a hundred;
otherwise, there is a hiatus, there is a 2Py the chain of com~
munication is brokenj it would be analogous to the case of the
election Judges in a precinct failing to certify the poll books
after an election, Sunpose the Juiges of a precinect were to
fall to send in the poll books or were to fail to certify the
vote In, but on the contrary would merely telephone in the vote.
Would it be contended that they had performed their statubory
duty as election Judges? There 13 no greaten dubty on them than
on those casting up the absentee vote to so certify.

Conclusione i
It is our opinion thet where an individual is one of four

who has been aprolnted to cast up the absentee vote in a glven
county whére thore 1s no registration, and he has qualifled as
guch, it 1s his duty to sipgn a certificate certifying to the
County Court the result oi the casting up of sald absentee
vote, It doecs not necessarily follow that each ol the four
so appointed are of tho same opinion and must oach sigzn the
same certificate, but 1if one or two of the four so appointed
disagree with the othors so appointed, 1t is his duty to certl-
fy his owvm views to the County Court, and his fallure to do so
is a violation of his duty as an election judpge and he is sub-
ject to the penalty prov1ded by Sections 114 80 and 11506, e
18394

Yours truly,

DRAY Y WATSON ‘
APINOVEDL Assistant Attorncy General

T e TAYL
Attornay General
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